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ABSTRACT: Marine salvage protects not only vessel and cargo, but 
also the marine environment. International conventions and federal 
and some state oil pollution legislation provide legal protection for 
responders to actual or threatened pollution events. Many of these 
responder immunity provisions, however, fall short in protecting sal-
vors. As a result, salvors risk incurring liability in their operations. This 
paper examines responder immunity provisions in the context of the 
protection they afford the salvor. The paper offers a model responder 
immunity provision for persons engaged in salvage of a casualty threat-
ening pollution. 

Salvage is a first line of defense against marine pollution once a 
marine casualty has occurred. The salvor's objective is to save the 
vessel, crew, and cargo. In saving the vessel's hull and cargo, the salvor 
performs a service to the environment as well: if the ship stays together, its 
contents stay in the ship and neither causes mischief in the environment. 

In many casualties, salvors must handle pollutants to accomplish 
their task: machinery breakdowns require rescue towing of vessels 
carrying oil; groundings and collisions often require lightering, pres-
surizing cargo tanks, shifting oil cargoes or oily ballast, pumping oily 
water overboard, and, infrequently, the salvor's historic dilemma: 
jettison. Fire-fighting solutions can wash oil off the ship and into the 
water. 

Handling ships and oil in distress risks spillage. It also subjects the 
salvor to the risk of liability for spillage, even when a small spill in the 
course of a salvage prevents a greater spill resulting from the loss of the 
ship. For if there is risk to the environment in simply transporting oil by 
water, the risk is multiplied when the vessel is in distress. Strict liability 
for oil pollution of the marine environment does not take the salvor's 
good intentions into account. 

To ameliorate the problem of legal liability discouraging persons 
from assisting in cleaning up oil spills, some environmental protection 
legislation provides immunity to oil spill responders. But most of these 
responder immunity provisions were written with containment and 
cleanup operations, not salvage, in mind. Both environment and salvor 
will benefit from responder immunity provisions drafted to include 
salvors as well as cleanup contractors. 

This paper examines federal and state responder immunity provi-

1. The views expressed in this paper are those of the authors and do not 
necessarily reflect the views or policy of the Government of the United 
States or the Department of the Navy. 

sions and international treaty provisions, whether or not applicable to 
U.S. waters. It deals with responder immunity provisions applicable to 
oil pollution but not provisions solely applicable to hazardous materials. 

International conventions 

The International Convention for Prevention of Pollution of the Sea 
From Ships (MARPOL 73/78) Protocol II, Annex I, Regulation 11 
provides: 

Regulations 9 and 10 shall not apply to: 
(a) the discharge into the sea of oil or oily mixtures necessary for 
the purpose of securing the safety of a ship or saving life at sea; or 
(b) the discharge into the sea of oil or oily mixture resulting from 
damage to a ship or its equipment: 

(i) provided that all reasonable precautions have been taken 
after the occurrence of the damage or discovery of the discharge 
for the purpose of preventing or minimizing the discharge; and 
(ii) except if the owner of [sic] the Master acted either with 
intent to cause damage, or recklessly and with knowledge that 
damage would probably result . . . 14 

The United States has ratified this convention and it is in force, though 
the Oil Pollution Act of 1990 has nullified this provision of it.30 The 
quoted provision should, however, protect a salvor from liability when 
acting to save life, ship, or cargo. 

The 1984 London Protocol to the International Convention on Civil 
Liability for Oil Pollution Damage, which the United States has not 
ratified, added language specifically to protect salvors and others 
taking preventive measures: 

4. . . . Subject to paragraph 5 [recourse of owners against third 
parties] of this Article, no claim for compensation for pollution 
damage under this Convention or otherwise may be made against: 

(d) any person performing salvage operations with the consent 
of the owner or on the instructions of a competent public authority; 

(e) any person taking preventive measures; 
(f) all servants or agents of persons mentioned in subpara-

graphs . . . (d) and (e); 
unless the damage resulted from their personal act or omission 
committed with the intent to cause such damage, or recklessly and 
with knowledge that such damage would probably result. 
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The protection afforded to salvors by these provisions is broad and 
relatively unqualified. These provisions allow a greater measure of 
protection for salvors than our federal and most of our state responder 
immunity provisions. At the same time they protect the environment 
by imposing reasonable controls on conduct by requiring either the 
consent of the owner, who has an interest in minimizing his liability 
imposed by article III, or the instructions of the cognizant government 
official or organization. 

Federal provisions 

The Oil Pollution Act of 1990 (OPA 90) added the following to the 
existing legislation: 

(4) Exemption From Liability: (A) A person is not liable for 
removal costs or damages which result from actions taken or 
omitted to be taken in the course of rendering care, assistance, or 
advice consistent with the National Contingency Plan or as other-
wise directed by the President. (B) Subparagraph (A) does not 
apply—(i) to a responsible party; . . . or (iv) if the person is 
grossly negligent or engages in willful misconduct.29 

On its face this provision appears to offer broad protection to re-
sponded, both before and after a spill. But the provisos and exceptions 
noted in subparagraph B swallow up the rule for salvors: the care, 
assistance, or advice must be "consistent with the National Contin-
gency Plan" (NCP) or directed by the federal on-scene coordinator 
(FOSC), who has been delegated authority by the president; it does 
not apply to a "responsible party," whom, as we will discuss in a 
moment, a salvor can become; and it does not apply to persons who 
may be deemed "grossly negligent" or to have engaged in "willful 
misconduct." 

An analysis of the OPA 90 responder immunity provision demon-
strates its shortcomings in protecting salvors. First, the NCP provides 
no guidance on salvage.24 The alternative requirement, "as otherwise 
directed by the [FOSC]" excludes many early salvage actions: a tug 
operator must identify, contact, and obtain direction from the Coast 
Guard OSC prior to undertaking a rescue tow. Then the FOSC must 
become acquainted with the facts and circumstances to be able to 
provide meaningful direction. Early decisive action can make the 
difference between a salved vessel and an oil spill. In this situation 
requiring direction from the FOSC may delay salvage services to the 
detriment of the casualty and the environment. Either the salvor must 
take the risk of acting without the FOSC's direction and therefore 
without the responder immunity afforded by OPA 90; or play it safe, 
try to obtain direction from the FOSC, and risk losing the opportunity 
to control the casualty and spilling oil. 

The "responsible party" exception to immunity also highlights a 
grave pitfall for potential salvors. A salvor who owns or operates a 
lighter assisting in a casualty is a responsible party for oil spilled from 
the lighter while rendering aid to a stricken vessel. The risk here looms 
large when the lightering operation is taking place in an exposed area, 
or an area where a change in sea or wind conditions subjects both 
casualty and lighter to risk of damage. 

Perhaps more serious with respect to the responsible party exception 
is the "Third party treated as responsible party" provision of OPA 90: 

. . . in any case in which a responsible party establishes that a 
discharge or threat of a discharge and the resulting removal costs 
and damages were caused solely by an act or omission of one or 
more third parties described in section 2703 (a) (3) of this title (or 
solely by such an act or omission in combination with an act of God 
or an act of war), the third party or parties shall be treated as the 
responsible party or parties for purposes of determining liability 
under this subchapter.30 

This means that where a salvor's actions cause a spill, or an indepen-
dent threat of spill, the salvor may become the responsible party. If found 
to be the responsible party, he will be unprotected by immunity.29 

Spill liability as a third-party responsible party attaches irrespective 
of negligence or intent, just as it would to the ship's owner. Thus, in the 
case of the rescue tow, if the towline breaks or the tug loses power or 
conditions worsen (but not to the degree that can they be viewed as an 

act of God) and the tow grounds and spills oil, the salvor could be held 
liable. In the case of a grounding, if a salvor is unsuccessful in refloating 
the casualty before it spills oil, he may be liable as a third party. A 
salvor who pressurizes a grounded ship's tanks to gain buoyancy and 
spills oil in the process may become a responsible party. Certainly the 
ship's owner will argue that this salvor became the responsible party. If 
a salvor jettisons a small quantity of oil to save a ship and thereby 
prevent a larger spill, he may be liable as a responsible party and 
unprotected by OPA 90's responder immunity provision.5 

Finally, it is possible that any intentional act that results in oil 
entering the water, regardless of the salvor's worthy objective, may be 
held by a court to be "gross negligence" or "willful misconduct," 
because the salvor knows or should have known that a spill would 
result. This would mean that pressurizing tanks or jettisoning, even 
when undertaken to prevent a larger spill, could be classified as "gross 
negligence" or "willful misconduct" because the salvor knew oil would 
enter the water. Dean and Crick believe an act or omission done at the 
direction of the FOSC is protected.7 Whether or not the salvor's 
conduct constituted gross negligence or willful misconduct may be 
determined, with 20-20 hindsight, by one or more courts. 

Thus we see that the OPA 90 responder immunity provision affords 
the salvor, as distinct from the cleanup responder, little real protection. 

State provisions 

There is a great range of state oil spill responder immunity provi-
sions. They fall into three general categories: 

I. OPA 90-like provisions (OPA 90 clones) that either copy the 
precise language of OPA 90 or modify it to apply to the state 
level of regulation without changing its substance; 

II. OPA 90-inspired provisions that are modified or supplemented 
by states in some material way; and 

III. original provisions, fashioned from the ground up by state 
lawmakers. 

OPA 90 departed from prior oil spill legislation in providing that 
federal law does not preempt states from making their own oil spill 
laws.31 Many states have done so. The result is that now spillers may be 
liable under both federal and state law. 

Provisions falling into category I have been enacted in the following 
states: Alabama,1 Georgia,10 Illinois,12 Maine,17 Maryland,18 Minne-
sota,21 Mississippi,22 Oregon,32 and Washington.38 Since they import 
the provisions of OPA 90, they contain the same shortcomings as the 
federal legislation. On the other hand, they have the benefit of unifor-
mity. 

Eight states fall into category II: Connecticut,6 Hawaii,11 Louisi-
ana,16 Michigan,20 New Hampshire,25 New Jersey,26 New York,27 and 
Pennsylvania.33 Each of these states include the threat of discharge in 
their immunity coverage. This is an important provision for the salvor. 
Rescue towing, retraction (refloating a stranded vessel), lightering, 
shifting ballast, and fire fighting are all actions which may and, where 
possible, should be taken prior to a spill. These actions may pose some 
environmental risk but should nonetheless be encouraged and pro-
tected to avoid a spill. Michigan subjects response activity contractors 
and state and local government employees to the simple negligence 
standard.20 This provides less protection to salvors who fit the defini-
tion of "response activity contractors" by raising the standard of care 
from gross negligence, to simple negligence. 

New Jersey in January 1994 amended its responder immunity provi-
sion to extend immunity to salvors. It allows immunity for actions taken 
or not taken: 

pursuant to . . . the emergency request of a person who is 
attempting to prevent the threatened discharge of petroleum from 
a vessel or who is otherwise liable for cleanup and removal costs of 
the initial discharge from the vessel . . . provided that a person 
rendering care, assistance, or advice shall provide notification of 
the threatened discharge or emergency, to the extent actually 
known to such person, to the United State Coast Guard or an 
appropriate state or federal official, as soon as practicable (al-
though not of necessity before rendering care, assistance or ad-
vice) in the event such person is attempting to unload petroleum 
from a vessel to prevent or mitigate a discharge, or to tow, push, 
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maneuver or otherwise physically move a vessel transporting pe-
troleum to end the emergency. 

This provision applies to protect lightering or other oil transferring 
operations, rescue towing, and retraction even when undertaken prior 
to the active involvement of a government official. 

New York reduces its protection after 120 days postspill,27 to render 
the responder liable for simple negligence as well as gross negligence or 
reckless, wanton, or intentional misconduct. (Compare the California 
time limitation discussed below.) New York also provides for pro-rata 
liability (as opposed to joint and several liability) where the liability of 
the responder is 50 percent or less of the total liability of all parties and 
the responder's liability is not based on reckless disregard for the safety 
of others or intentional misconduct.27 Gratuitous responders are pro-
tected in New York with no limitation except gross negligence or willful 
misconduct.27 

Aside from these provisions the category II responder immunity 
schemes resemble OPA 90's and, except as modified, suffer from the 
same infirmities from the salvor's point of view. 

Although each of the responder immunity schemes in category III is 
different, some contain features common to others. First we will 
examine some common elements. 

Nine category III jurisdictions exclude from immunity acts or omis-
sions that constitute gross negligence or willful misconduct. These are 
Alaska,2 California,4 Delaware,8 Florida,9 Kentucky,15 Massa-
chusetts,19 Rhode Island (for those acting consistent with the NCP, or 
as directed by the Federal On-Scene Coordinator (FOSC) or the state 
Environmental Management Director,34 South Carolina,35 and Vir-
ginia.37 The issues raised by excluding immunity for gross negligence 
and willful misconduct have been discussed above. 

Four states expressly exclude damages for personal injury or wrong-
ful death from their immunity coverage: California,4 Delaware,8 

Rhode Island,34 and Virginia.37 This proviso has no greater impact on 
salvors than it has on other responders and is in the public interest. 

Seven category III states limit immunity to actions taken under the 
direction of the cognizant government official, or consistent with the 
national or a state contingency plan. The National Contingency Plan, 
as discussed above, provides no guidance. The requirement for direc-
tion by a government official inhibits action prior to the appearance, 
decision, or action of such an official. (The fact that the federal on-
scene coordinator is designated by regulation does not remove diffi-
culties in identifying, contacting, briefing, and obtaining a decision 
from him or her, in time to gain or retain control over a deteriorating 
casualty.) The effect of this proviso is to deny protection for early 
rescue towing, retraction of intact grounded ships where tidal and 
météorologie considerations require immediate action, fire fighting 
(where early action can bring a fire under control with minimum 
damage but waiting can result in a total loss and uncontrolled pollu-
tion), and other actions where prompt, decisive action may control a 
casualty but delay will lose it. The states that mandate the direction of 
a government official or action consistent with a contingency plan as 
a prerequisite to immunity are Alaska,2 California,4 Florida (govern-
ment authorization is required only for responders who seek immunity 
beyond civil damages to third parties,9 Massachusetts (response must 
be at the request of a government official and then immunity only 
extends to those rendering assistance "without charge," ruling out 
most commercial salvors, marine fire fighters, and towing com-
panies,19 North Carolina,28 Rhode Island,34 and Texas.36 

The person initially responsible for the discharge is excluded from 
immunity coverage in Alaska,2 California,4 Delaware,8 Kentucky,15 

Rhode Island,34 and Virginia (all dischargers excluded).37 These provi-
sions may remove protection from the salvor who appears on the scene 
to assist a vessel prior to any spill but is unable to prevent a spill either 
because his efforts fail or because the actions required to save the ship 
lead to the initial discharge. Such provisions offer no incentive to a 
salvor considering rescue towing, prespill retraction, lightering, or 
pressurizing tanks. 

Some states provide protection only when a spill has already oc-
curred, thereby offering no immunity for action taken to prevent a spill 
from occurring in the first place. Florida (immunity available only for 
"containing or removing" pollutants)9 and South Carolina ("contain-
ing or removing")35 each limit immunity to these cases. 

Two states limit their immunity to those rendering assistance with-
out charge. Kentucky15 denies immunity to those who assist "for 
remuneration or expectation of remuneration," but allows volunteers 

reimbursement for their actual expenses without losing their immu-
nity. Massachusetts19 similarly restricts immunity to those who assist 
"without charge" and allows reimbursement to any person for "rea-
sonable costs" of response. This limitation offers no enticement to 
commercial salvors. 

A number of states have unique provisions that could deter a salvor. 
Alaska, for example, restricts immunity to, among others, a "vessel of 
opportunity" taking action under an on-scene coordinator.2 "Vessel of 
opportunity" is not, so far as our research disclosed, defined in the 
statute. If it excludes vessels whose services have been contracted for 
prior to arrival on scene or prior to rendering any services, operators of 
salvage ships, who typically have some form of agreement, either 
Lloyd's Open Form or other compensation agreement in place prior to 
commencing work, will not be protected. 

California's comprehensive and complex responder immunity 
scheme could be the subject of a paper all by itself. Of particular 
interest to salvors, however, are three provisions. The first limits 
immunity to efforts undertaken after the state administrator has certi-
fied that contracts are in place which "ensure an adequate and expe-
ditious response" to any foreseeable oil spill.4 This provision contem-
plates that immunity will not be available to any responder until 
sufficient contracts for response to "orphan spills," those for which no 
responsible party may be identified, have been made between oil spill 
response organizations (OSROs) and the administrator's office, and 
the administrator certifies their sufficiency. Thereafter immunity will 
extend to all otherwise eligible responders, provided they have a 
private contract that requires the contract services to be rendered 
when needed.3 Since salvage operations are rarely undertaken without 
a contract in place that would satisfy that minimal requirement, this is 
not an unreasonable hurdle. 

The second interesting provision limits immunity to a 60-day period 
following the first day of the person's response, with an additional 30-
day extension after notice and hearing.4 While this provision will tend 
to encourage spill cleanup contractors to expedite their work, the same 
is not necessarily true for salvors. Salvors usually cannot either expe-
dite or prolong their work: the casualty deteriorates over time, making 
the job more difficult and the salved value lower (and thus a lower 
reward to an "open form, no cure-no pay" salvor) as time passes; on 
the other hand, salvage operations are usually progressive, requiring 
steps to proceed in order, each step building on a prior one. Finally, it is 
easy to determine when it a salvage operation is completed and no 
further efforts are necessary. But it is sometimes difficult to say when 
to stop a spill cleanup: how clean is clean? This provision, if applicable 
to salvors, is a needless inhibitor to an otherwise willing salvor. 

The third provision of interest removes the 60/90-day limitation in 
the case of persons "who are not regularly engaged in the business of 
responding to oil spills." This provision raises the question whether a 
commercial salvor is regularly engaged in the business of responding to 
oil spills. According to the administrator's office a salvor is not so 
engaged, at least as a general proposition: a salvor is not an oil spill 
response organization. "Persons responsible" who are liable for "im-
properly carried out response efforts" under § 8670.56.6 (a) (3),4 

however, will argue against that interpretation applying to a major 
salvage company. 

Rhode Island raises the standard of care for responders other than 
those taking action consistent with the NCP or as directed by the FOSC 
or the state director of environmental management. Acts or omissions 
that constitute simple negligence by such persons are excluded from 
immunity coverage.34 This provision constitutes an inhibition to salvors 
and a detriment to the environment: a salvor's early protective or 
preventive action will be judged more harshly than action taken after a 
delay to await the appearance and direction of the FOSC or state 
director. 

Texas provides responder immunity only from criminal prosecution 
and only for conduct authorized by the NCP or a state contingency 
plan, or by an authorized state or federal official.36 Though the pros-
pect of spending time in prison is not a pleasant one, this immunity 
should provide little comfort to any responder, either salvor or cleanup 
contractor. 

Virginia limits its protection by denying immunity to anyone "dis-
charging or causing or permitting a discharge."37 There is no language 
in the statute indicating that this applies only to a "responsible party" 
or one initially responsible for the spill. So if a salvor engaged in 
lightering should spill some of it, if the salvor pumps oily water over-
board or otherwise is responsible for a spill, there is no immunity. This 
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puts a premium on inaction: the protection goes to the one who does 
least with the oil. Thus the salvor, who must do something with 
bunkers, oil cargo, dirty ballast, or bilge water runs the greatest risk of 
losing immunity, though he could be responsible for the greatest 
benefit to the marine environment. 

The crazy quilt of state provisions provides a legal minefield for the 
salvor and a potential catastrophe for the environment. If salvors, 
fearing civil liability and criminal prosecution, stay away from or delay 
starting jobs where the threat of an oil spill is present, we all lose— 
particularly the environment. 

Recommendation 

The responder immunity provision of OPA 90 and state immunity 
legislation provide little comfort to the salvor and thus less protection 
to the environment than they could. This review demonstrates some of 
the strengths and weaknesses of various jurisdictions' efforts to protect 
responders while protecting the environment. We propose the follow-
ing model provision, based on this review, for consideration of federal 
and state lawmakers: 

No claim or action for compensation for pollution damage, 
cleanup costs, or civil or criminal penalties may be made against: 
1) any person performing salvage operations with the consent of 
the owner or other person responsible or on the instructions of 
competent public authority; 2) any person taking preventive mea-
sures or otherwise rendering care, assistance or advice with the 
consent of the owner or other person responsible or on the instruc-
tions of competent public authority to prevent, minimize, or miti-
gate pollution damage; or 3) any servants or agents of persons 
protected under paragraphs 1) or 2) ; provided that the damage did 
not result from their personal act or omission, committed with the 
intent to cause such damage, or recklessly and with knowledge 
that such damage would probably result; and provided further 
that this protection shall not extend to the person whose actions 
initially caused the casualty necessitating the salvage, assistance, 
or response. 

This model provision is suggested as a replacement for existing 
responder immunity provisions, except where existing law already 
provides broader protection. 

Conclusion 

With effective responder immunity for salvors we can have our cake 
and eat it too: providing reasonable protection for salvors will help the 
environment. By allowing salvors to do their work without fear of 
liability in the event their good-faith efforts fail, salvors are more likely 
to respond to a casualty at an early stage; and having responded early, 
are more likely to succeed in helping both the casualty and the marine 
environment. 
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