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ABSTRACT: This paper briefly reviews the economics of liability law 
related to oil pollution and analyzes selected federal statutes and court 
cases to assess how liability law has evolved over time in terms of creating 
incentives for potential spillers to reduce the societal cost of oil spills. 
Based on a review of statutes and judge-made law, it appears that prior to 
the Oil Pollution Act of 1990 (OPA 90), the liability provisions of 
statutes and judge-made law may have failed to provide spillers with 
sufficient incentives to invest in spill prevention and minimize the soci-
etal cost of spills. The ÏÑË liability provisions and judge-made law 
related to federal government natural resource damage assessment pro-
cedures have strengthened the incentive structure by making potential 
spillers liable for the range of costs of oil spills. However, a sufficient 
body of judge-made law is not yet available to draw any definitive 
conclusions about the extent to which the new liability regime created in 
part by OPA 90 will lead to significantly different outcomes and there-
fore compel industry to adjust behavior accordingly. 

Oil spills have the potential to generate significant costs to society, in 
the form of damage to natural resources, damage to property, losses in 
business income, and cleanup and related response costs. Liability 
laws governing oil pollution have the potential to create incentives for 
potential spillers to reduce the expected costs of oil spills. A key issue 
from an economic perspective is whether potential spillers (hereafter 
referred to as spillers) face adequate incentives to minimize the social 
cost of oil spills. The societal cost of an oil spill includes all economic 
costs, such as injury to natural resources, damage to private property, 
and loss of business profit, as well as the spiller's investment in preven-
tive measures to reduce the likelihood and/or severity of the spill. If the 
societal cost of an oil spill is $500 million but the spiller would only be 
liable for $250 million because the liability regime does not allow 
claimants (injured parties) to collect for losses in business income, the 
spiller may invest in preventive measures that minimize the spiller's 
costs but are suboptimal from society's viewpoint. Consequently, soci-
ety will incur greater costs than would otherwise be the case if the 
spiller were potentially liable for the social costs caused by the spill. 

Liability law related to oil spills is a complex web of federal and state 
statutes and judge-made law. Furthermore, it has evolved considerably 
over the past 25 years with the passage of the Federal Water Pollution 
Control Act (FWPCA), Trans-Alaska Pipeline Authorization Act 
(TAPAA), and the Oil Pollution Act (OPA 90). As a result, the 
incentives created by liability law also have changed over time; and this 
has important implications for how spillers behave, including the level 
of investment in preventive measures to reduce the costs of spills. A 

review of liability law changes over time, and the potential implications 
for spillers, is important to assess whether gaps still exist in this frame-
work that enable spillers to avoid paying full costs of spills and there-
fore act less efficiently from society's viewpoint. 

This paper begins by reviewing the economics of liability law and 
related problems/issues that reduce the effectiveness of liability in 
achieving economically efficient outcomes, then analyzes selected stat-
utes and judge-made law prior to the passage of OPA 90 to characterize 
the scope of liability law and assess the extent to which liability rules 
encourage economically efficient behavior on the part of potential 
spillers. It also examines the impact of OPA 90's liability and related 
provisions and subsequent judge-made law to assess whether changes 
in liability have the potential to improve the incentive structure facing 
spillers and lead to efficient behavior. This paper is not intended to 
provide an exhaustive review of all statutory liability provisions and 
case law related to oil spills, but rather to focus on the more significant 
federal provisions and court decisions. The economic analysis is in-
tended as a rough guide to assessing liability law and whether spillers 
face the proper incentives to act in a more economically efficient 
manner. In actuality, the incentives spillers confront are complex and 
liability is only one of several factors affecting a firm's decision to invest 
in preventive measures to reduce the likelihood and/or costs of oil 
spills. 

Background on the economics of liability 

This brief overview of the economics of liability provides a simplified 
but useful framework that illustrates how liability law as established by 
statutes and judge-made law may affect the incentives of spillers to 
prevent and mitigate the damages of oil spills.6 

A key objective of liability law related to oil pollution is to provide 
incentives for spillers to take precautionary measures to avoid spill 
incidents that result in costs to others.i A fundamental issue from an 
economic perspective is whether the spiller faces adequate incentives 
to minimize the cost of oil spills in an economically efficient manner. If 
liability rules are narrow in scope (that is, limit the types of damages 
claimants can recover) and enable the spiller to construct defenses to 
liability, it is likely that the spiller will not invest sufficiently in spill 
prevention and society will suffer a net economic loss as a result. 
Conversely, if liability rules are overly broad and expose firms to 
excessive costs from third parties or create substantial uncertainty 
regarding the potential amount of damages, firms may over-invest in 
preventive measures and pass on these costs to consumers in the form 
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Figure 1. Economics underlying oil spill liability—units are arbitrary 

of higher prices and/or exit the industry or market. This situation also is 
inefficient from society's perspective. 

The economics underlying liability may be illustrated through the 
following simplified example. Figure 1 graphically depicts these con-
cepts and Table 1 provides illustrative data for this example (the data 
were selected for illustrative purposes only, the units are arbitrary). 
The expected cost of an oil spill, C, is equal to the probability of its 
occurrence multiplied by the costs when it occurs. Spillers invest in 
preventive measures, P, to reduce the expected value of the costs of an 
oil spill. If the spiller takes no action to reduce the likelihood of an oil 
spill, the cost of the spill to society is 2000. If the spiller were required 
to pay 2000, there would be an incentive to reduce the expected cost of 
the spill by investing in prevention. As the spiller invests in the first and 
second unit of prevention, each dollar spent on prevention yields more 
than one dollar of avoided spill costs. A rational spiller will invest up to 
the point where the last dollar spent on prevention buys exactly one 
dollar in avoided spill costs. Figure 1 presents the marginal cost of 
prevention and the marginal expected cost of an oil spill. In the 
example, the spiller will invest in about 3 units of spill prevention (point 
Z) because this is where the marginal cost of prevention equals the 
marginal expected cost of the oil spill. Each additional dollar spent on 
prevention will yield less than one dollar in avoided spill costs; conse-
quently, the spiller will not invest beyond the point where marginal cost 
equals marginal benefit. 

As shown in the last column of Table 1, total costs of the spill to 
society—defined as the sum of prevention costs and the expected costs 
of the spill—are minimized at about 1000 when the spiller invests in 
about 3 units of prevention (P = 500, C = 500, P + C = 1000). If the 
spiller invested in 4 units of prevention, the cost to society would be 
1100 (P = 800, C = 300, P + C = 1100), which is 100 more than the 
cost when the spiller invests in the optimal amount of prevention. 
Similarly, if the spiller invests in only 2 units of prevention, the cost to 
society would be 1050 (P = 250, C = 800, P + C = 1050), which is 50 

more than the cost when the spiller invests in the optimal amount of 
prevention. One well established and fundamental insight from the 
example is that, from society's perspective, it is not economically 
efficient to invest resources to completely eliminate all costs of the oil 
spill because at a certain point each dollar spent on preventive mea-
sures yields less than a dollar in avoided spill costs (this situation is 
illustrated when the spiller invests in 4 units of prevention as shown 
above). 

Up to this point, not much has been said about the types of social 
costs caused by oil spills (not including the costs of prevention) nor how 
the costs for which a spiller may be liable could be different from the 
costs to society. In general, oil spill costs fall into four primary catego-
ries: cleanup and related response costs, natural resource damages, 
damage to property, and losses in business income by third parties.2 
Cleanup and related response costs refer to the costs incurred by 
government entities such as the U.S. Coast Guard and Environmental 
Protection Agency, and private parties (spill response contractors) to 
contain the spill and remove product from the environment, as well as 
costs for public safety personnel during the response. Natural re-
sources damages consist of two parts: the cost to restore the injured 
resource (for example, wetland) to its prespill condition, and the 
diminution in the use value (such as boating and fishing) and non-use 
value3 generated by the resource from the time when the resource is 
injured to the time when it is fully restored. Examples of damage to 
property include the soiling of boats with spilled oil and damage to 
fishing nets during the spill response. Examples of losses in business 
income include the foregone profits of commercial fisherman as well as 
hotels, restaurants, and other establishments that experience a de-
crease in patronage as a result of the spill.4 

If the four categories discussed above are assumed to encompass all 
social costs of oil spills, liability rules that make spillers liable for only a 
subset of these costs potentially establish inadequate incentives for 
spillers to invest sufficiently in preventive measures to reduce the 

Table 1. Economics underlying oil spill liability! 

Units of 
prevention 

0 
1 
2 
3 
4 
5 

Total cost of 
prevention 

(P) 
0 

100 
250 
500 
800 

1200 

Total 
expected 

cost of spill 
(C) 
2000 
1300 
800 
500 
300 
200 

Marginal 
cost of 

prevention 
(MP) 
— 
100 
150 
250 
300 
400 

Marginal 
expected cost 

of spill 
(MC) 

700 
500 
300 
200 
100 

Total 
societal cost 

after 
prevention 
(C + P) 

2000 
1400 
1050 
1000 
1100 
1400 

1. The units of the data for this example are arbitrary. 
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likelihood or magnitude of the spill. If the spiller's perceived avoided 
spill cost is lower compared to society's—because for example, the 
spiller is not required to pay lost business profits to third parties—the 
spiller will likely invest in an inadequate amount of preventive mea-
sures and therefore society will incur more spill damage than would 
occur if the spiller were liable for the full social costs of spills. In Figure 
2, the curve ZZ represents the spiller's marginal expected avoided cost 
of the oil spill and DD represents society's marginal expected avoided 
cost of the oil spill. Curve ZZ is lower than curve DD because, for this 
example, the marginal benefits of each additional unit of prevention 
are greater for society than for the spiller. As shown in the figure, the 
rational spiller will invest up to point J (invest in Qzz units of preven-
tion) where the marginal cost of additional prevention equals the 
marginal benefit of reducing the expected costs of the oil spill. How-
ever, from society's point of view, the economically efficient level of 
investment is at point L (invest in Qdd units of prevention). The 
shaded area AA represents the inefficiency (deadweight loss) of a 
scheme that limits the liability of the spiller to an amount that is lower 
than the full social cost of the spill. 

Several factors have the potential to affect the simplified analysis 
presented above: how liability is structured, limits to liability, cost of 
spill that may exceed spiller's net worth, and problems of inadequate 
information. 5 

Liability rules may be structured differently and therefore affect the 
incentives faced by both the spiller and the injured parties and the 
extent to which economically efficient outcomes are achieved. For 
example, under strict liability, only the spiller is liable for damages 
regardless of whether there was any negligence (absence of negligence 
is no defense); the injured party is not liable. Under contributory 
negligence, the spiller and the injured party may both be held liable for 
damages; consequently, unlike under strict liability, the injured party 
also has an incentive to reduce risk. In certain situations, contributory 
negligence may be more efficient than strict liability if, for example, the 
injured party could take actions to reduce the risk of an accident by 50 
percent at a lower cost than the in jurer. A detailed review of these 
issues is beyond the scope of this paper; however, it is important to note 
that, in general, liability law governing oil pollution is "strict." From an 
economic perspective, strict liability may be more suitable than con-
tributory negligence liability because parties injured by oil pollution 
cannot easily (nor at low cost) take actions to reduce the damages 
caused by spills. 

Second, if certain industry sectors considered essential, such as the 
oil tanker transportation sector, are inherently risky and expose society 
to potentially significant costs, firms may not participate in these 
markets unless the liability is limited. However, liability limits have the 
potential to distort the incentives faced by the spiller if they are set too 
low, for example, by encouraging risky behavior or altering the firm's 

decision related to investing in preventive measures. Conversely, if 
they are unlimited, firms may exit the market and/or overinvest in 
preventive measures and pass these costs to consumers. 

Third, the spiller's decision to invest in preventive measures, which 
depends in part on the estimate of the expected costs of an oil spill, may 
be affected by the net worth of the spiller's business. For example, a 
spiller may determine (based on industry experience and other infor-
mation) that if there is an oil spill, there is a 90 percent chance that the 
costs are $20,000, a 6 percent chance that the costs are $1 million, and a 
2 percent chance that the costs are $1 billion (these cost and probability 
figures selected for illustrative purposes only). The expected value of 
the cost of the oil spill is $20,078,000 (90% x $20,000 + 6% x $1 
million + 2% x $1 billion) and this amount might be used by the 
spiller to decide how much prevention to invest in by comparing the 
marginal cost of preventive measures with the marginal expected re-
duction in spill costs (discussed above). If the net worth of the spiller's 
business is $200 million, the rational spiller would recognize that if the 
spill causes $1 billion of damage, the business could go bankrupt; 
therefore, the spiller would revise the expected value cost calculation 
by substituting the net worth of the business for the $1 billion cost 
(assuming that the spiller could only be liable up to the net worth of the 
business). This would reduce the expected cost of the spill to 
$4,078,000. The spiller would use this lower cost estimate for determin-
ing investment in prevention measures and therefore, from society's 
perspective, the business would likely invest in an inadequate amount 
of prevention. This potential shortcoming in the liability system may be 
addressed partially through the application of financial responsibility 
provisions, which require firms to ensure (through various means) that 
a certain level of resources are available if they want to continue 
operating in the market. 

Information about the potential for damages also is a critical factor 
affecting the ability of the spiller to act efficiently. For spillers to act in 
an economically efficiently manner, they would need to understand the 
range of social costs caused by spills and their potential magnitude. 
Because information is difficult to obtain, certain firms may not have 
sufficient information to make informed investment decisions related 
to preventive measures. If significant uncertainty exists in the expected 
costs of oil spills, spillers will have difficulty determining the extent to 
which they should invest in spill prevention measures. Certain types of 
damages, such as non-use values associated with natural resources, are 
difficult to measure accurately using current economic approaches. For 
example, the contingent valuation (CV) approach to estimating the 
loss of non-use value of a natural resource has the potential to yield 
substantial damage estimates, which may vary significantly depending 
on how the study is conducted. Spillers may overestimate the potential 
costs of spills and invest too much in preventive measures, thereby 
leading to economically inefficient outcomes. 

o 
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Marginal Cost of Prevention 

DD: Marginal expected 
cost of spill to society 

ZZ: Marginal expected 
cost of spill to spiller 

DD 

ZZ 

Qzz Qdd 

Units of Prevention 

Figure 2. Marginal expected avoided oil spill costs showing costs expected by society and those 
expected by the spiller—Inefficiency (shaded area) occurs when the two expected costs are unequal. 
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Oil spill liability before and after OPA 90 

This section discusses liability systems in the period preceding enact-
ment of OPA 90, particularly maritime common law and selected 
important statutes as well as the OPA 90 liability provisions and related 
judge-made law. 

The pre-OPA 90 period. Oil pollution has been recognized as a 
serious problem in the United States for over 70 years, as evidenced by 
developments in both statutory and common law. A number of statutes 
have addressed the issue of oil spill liability previous to enactment of 
OPA 90, including the FWPCA and TAPAA. In the area of common 
law, a vessel's discharge of oil into navigable waters was considered a 
maritime tort. General maritime tort law was based on proof of negli-
gence or warranty of the seaworthiness of the vessel, but the extent of 
recoverable damages has been subsequently limited by court decisions. 

Maritime law and economic loss. Courts have traditionally applied 
judge-made maritime law to claims resulting from oil spills, including 
claims from shoreside businesses. Maritime law does not, however, 
allow claims for purely economic losses, with no physical injury, as 
established in the 1927 Supreme Court case Robins Dry Dock & Repair 
Co. v. Flint.18 In that case, a chartered vessel was damaged while 
undergoing repairs at the dry dock. Although the vessel owner was 
allowed to recover damages, the court found that the charterer could 
not recover for loss of use of the vessel during the repair delay, because 
he had no property interest in the vessel. Later courts have interpreted 
this decision as requiring a claimant to show physical damage to a 
proprietary interest in order to recover for economic losses, thus 
providing a workable and useful limitation. 

Some courts have carved out a limited exception to the predictable, 
"bright-line" test of Robins Dry Dock for the lost profits of commercial 
fishermen, who have long received special treatment under maritime 
law. The exception has generally not been extended beyond persons 
who work as fishermen for a living—for example, to recreational 
fishermen, seafood dealers, and marina operators. Under the com-
mercial fishermen exemption to Robins Dry Dock, the other claimants 
would not be able to recover for economic losses. Further erosion of the 
rule, however, may be on the horizon, as some recent court decisions 
appear to apply traditional tort liability considerations such as duty, 
proximate cause, and foreseeability in determining which parties may 
recover. It may be argued that the requirement for physical damage is 
arbitrary and unfair, when it denies recovery for foreseeable economic 
injury caused by a negligent act. 

One consideration in courts' application of the Robins Dry Dock 
rule is that without a clear-cut limit on allowable claims, there could be 
a large number of plaintiffs and unmanageable judicial case loads. The 
thousands of potential plaintiffs in the Exxon Valdez litigation illus-
trate that this concern may well be justified.4 Courts have also noted 
that although making the maritime industry liable for damages may 
provide an incentive for safety precautions, the incentive is less mean-
ingful when accident costs are added in large but unknowable amounts. 

A federal district court case in Rhode Island, In re Ballard Shipping 
Co. ,15 concluded that the Robins Dry Dock rule was not preempted by 
either the FWPCA or Rhode Island law. A subsequent decision re-
versed this finding with regard to state law, and allowed claimants to 
seek damages under Rhode Island law.10 In this case, the shipping 
company was the owner of the vessel M/V World Prodigy, which hit a 
reef on June 23,1989, and spilled a substantial amount of its cargo of 
heating oil into Narragansett Bay. Several claimants, alleging purely 
economic loss, contended that general maritime law had been pre-
empted by the FWPCA, and by Rhode Island law. In the absence of 
conflicting state law, courts with federal admiralty jurisdiction con-
tinue to apply the Robins Dry Dock rule, at least for oil spills occurring 
prior to enactment of OPA 90. 

Federal Water Pollution Control Act. The 1970 amendments to the 
FWPCA established spiller liability for cleanup costs and natural 
damage restoration costs for the first time in federal statutory law.3 The 
statute limits the liability of responsible vessels to the greater of $150 a 
gross ton or $250,000, does not provide private citizens with the ability 
to recover for any kind of damage, and contains no language relating to 
economic damages from oil spills.8 

Trans-Alaska Pipeline Authorization Act. One federal statute in the 
pre-OPA 90 period that provided claimants with the ability to recover 
for economic damages was TAPAA, enacted in 1973. TAPAA allows 
the government to recover removal costs and natural resource damage 

costs, similar to the FWPCA, for spills from vessels carrying oil that 
was transported through the Trans-Alaska Pipeline System (TAPS). 
Additionally, TAPAA expands on the liability provisions of the 
FWPCA by enabling private citizens to recover for pure economic loss 
resulting from oil spills. TAPAA section 207(c) states that owners or 
operators of vessels will be held liable ". . . for all damages, including 
clean-up costs, sustained by any person or entity, public or pri-
vate . . . as the result of discharges of oil from such vessels." Regula-
tions promulgated under TAPAA define "damages" to include loss of 
profits or earning capacity due to damage to property or natural 
resources. Furthermore, TAPAA established a liability limit of $100 
million.8 

TAPAA's liability provisions expanded the scope of recoverable 
damages beyond those recoverable under both the FWPCA and mar-
itime common law, as injured parties may recover for economic loss 
even if they did not suffer injury to a proprietary interest. The 1990 
case In re Glacier Bay11 demonstrates that damage claims from oil spills 
under the jurisdiction of TAPAA are not limited by the bright-line rule 
established by Robins Dry Dock. The court determined that the 
language of TAPAA, the implementing regulations, and the legislative 
history all support Congress' desire to depart from the Robins Dry 
Dock precedent. However, TAPAA liability provisions are limited to 
spills of TAPS oil. Spillers of oil produced abroad or in the contiguous 
United States are not subject to TAPAA's liability provisions and 
therefore, prior to OPA 90, were subject to the less stringent liability 
provisions of the FWPCA and maritime common law. 

In summary, prior to the passage of OPA 90 the liability provisions 
established by maritime common law and the FWPCA limited a 
spiller's liability to only a subset of the societal costs of oil spills and 
capped a spiller's liability at a level significantly lower than the poten-
tial costs of a significant spill. During this period, a spiller's incentive to 
invest in spill preventative measures as a result of the liability system 
was inadequate from economic efficiency framework. 

The OPA 90 liabUity system. With the passage of the OPA in 1990, a 
top priority of Congress was to patch the holes in the existing oil spill 
liability system and enhance the ability of claimants to collect for 
damages. OPA 90 expands the oil spill liability system from that under 
the previous regulatory framework in several ways: it allows parties to 
collect for new categories of economic damages; it restricts the limits 
and defenses to liability that polluters had previously been able to use 
to avoid paying damages; it improves the ability to recover damages 
under state laws; and it enhances the ability of claimants to collect for 
natural resource damages. 

Third-party economic loss. Congress, with the passage of OPA 90 
intended to eliminate many of the barriers injured parties have faced in 
trying to collect for pure economic loss. OPA 90 section 1002(b)(2) 
describes the types of oil spill damages for which various claimants can 
collect, including new categories of pure economic damages. For in-
stance, subsection C allows victims to recover loss of subsistence use of 
natural resources, regardless of ownership of the resource, which is not 
recoverable under the FWPCA. More importantly, subsection E al-
lows claimants to collect for "[d]amages equal to the loss of profits or 
impairment of earning capacity due to the injury, destruction, or loss of 
real property, personal property, or natural resources, which shall be 
recoverable by any claimant." The Conference Report on the OPA 
further specified that the claimant need not be the owner of the injured 
property or resource in order to collect for economic loss under subsec-
tion E.16 

Subsection E is novel in that it allows private parties to collect for 
injury from oil spills, and it includes pure economic loss as a recover-
able damage, neither of which were allowed under the FWPCA. This 
provision directly repudiates the bright-line tort rule restrictions estab-
lished by Robins Dry Dock.4 A victim no longer needs to suffer injury 
to a proprietary interest, but rather only needs to suffer economic loss 
due to injury to some entity, such as a shipping channel. The Confer-
ence Report on the OPA, in fact, states, ". . . the liability provisions of 
this Act would govern any compensation for removal costs and dam-
ages notwithstanding limitations under existing statutes . . . or under 
existing requirements that physical damage to the proprietary interest 
of the claimant be shown." The ability of claimants to collect for 
economic loss under OPA 90 is similar to that under TAPAA; but 
unlike TAPAA, OPA 90 has nationwide scope. 

Other liability issues. OPA 90 also introduced a number of other 
modifications to previous oil pollution statutes that may in some cases 
significantly increase the liability of polluters. For instance, OPA 90, 
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unlike the FWPCA, does not include negligence on the part of the U.S. 
Government as a defense to liability. This is significant in that many 
responsible parties in the past have sought shelter from liability on the 
grounds that the Coast Guard or another agency was negligent in 
failing to provide correct navigational aids or accurate weather fore-
casts, or maintaining proper channel depths.7 In addition, OPA 90 
increases the limits on responsible party liability established under 
FWPCA section 311(f) to the greater of $1,200 per gross ton, or $10 
million if the vessel exceeds 3,000 gross tons. Perhaps most signifi-
cantly in many cases, OPA 90 section 1018(a)(c) explicitly preempts 
the Limitation of Liability Act of 1851 with regard to damage claims 
under state laws. Courts have previously determined that the act, 
which limits liability of vessel owners to the value of their vessel, 
supersedes any state statutes that may impose oil spill liability. By 
eliminating this restriction, state liability laws have the potential to 
play a greater role in the period after OPA 90 by enhancing the ability 
of claimants to collect for damages that exceed OPA 90 liability limits.1 

Specifically, certain states impose unlimited liability on responsible 
parties. 

Natural resource damages. OPA 90 also expands the potential lia-
bility of spillers by incorporating a broad measure of the natural 
resource damages caused by oil spills. Specifically, the Conference 
Report on the OPA indicates that natural resource damage assess-
ments should follow the alternate measure established by the 1992 
Ohio v. Department of Interior decision.9 This decision determined 
that the "lesser o f method of natural resource damage assessment 
codified in regulations pursuant to the FWPCA and CERCLA does 
not fully measure the costs of such damages because it equates re-
source damage with the lesser of either costs of restoration or the lost 
value of the resource. The Ohio court mandated that the measure of 
resource damage must instead include both the cost of restoring the 
resource as well any diminution in the total value of the resource 
caused by the damage. The measure of diminution of total value 
typically includes reduction in both use and non-use values associated 
with the spills. As a result, estimates of natural resource damages will 
likely be greater under OPA 90.2 

In summary, OPA 90 significantly expands a spiller's potential lia-
bility by enabling third parties to recover losses in profits, expands 
valuation methods for estimating natural resource damages, restricts 
established limits and defenses to liability, and increases liability 
limits. Table 2 compares the liability framework before and after OPA 
90 in terms of a spiller's potential liability for different categories of oil 
spill costs. As shown in the table, OPA 90 expands overall spiller 
liability and likely increases a spiller's incentive to invest in preventive 
measures to reduce the expected cost of oil spills. 

Although OPA 90's liability provisions extend spiller liability on 
paper, it is instructive to examine judge-made law since its passage to 
assess the extent to which the expanded liability scheme is affecting the 
outcome of litigation. Recent judge-made law is mixed in terms of its 
effect on the OPA 90 liability system. On the one hand, cases have 
confirmed the expanded ability of various parties to seek oil spill 
damages under federal law. On the other hand, courts have restricted 
the interpretation and application of OPA 90 in some ways that may 
reduce the ability of claimants to collect. Selected cases are discussed 
below. 

Confirmation of the broader liability provisions of OPA 90. One case 
that confirms the expanded ability of various parties to seek oil spill 
damages under federal law, as a result of OPA 90, is the 1993 decision 
Sekco Energy, Inc.w. MIVMargaret Chouest.13 This decision dealt with 

Table 2. Comparison of liability frameworks 
before and after OPA 90 

Damage category 
Cleanup and response costs 
Property damage 

Direct injury 
Third parties 

Natural resource damages 
Loss of business income 

Spiller liability 
Before OPA 90 

yes 

yes 
no 

partial 
no 

After OPA 90 
yes 

yes 
yes 
yes 
yes 

the claims of a drilling platform owner (Sekco) that lost revenue 
because of an oil spill caused by the defendant's vessel. Although the 
issue of whether or not the defendant was actually liable was outside 
the scope of this case, the court decided that the claimants had a cause 
of legitimate action under OPA 90. The court ruled that Sekco could 
sue to collect damages under OPA 90 section 1002(b)(2)(E), which 
allows for claimants to collect for loss of profits or earning capacity as a 
result of damage to property or resources. The court decided that 
Sekco could seek damages for a loss of future production revenue, 
which it claims will result from the spill. The court ruled that the 
claimants have no cause of action under FWPCA section 311, which 
"does not allow private parties to bring suit" for any damages, and 
does not include pure economic loss as a recoverable damage. This 
case, therefore, provides an excellent example of a situation in which 
claimants could possibly collect under OPA 90, but not under earlier 
Federal laws. 

Restriction of the application of OPA 90. Other cases have restricted 
the types of situations in which claimants can seek damages under the 
OPA. Specifically, in the 1992 case In re Cleveland Tankers, Inc. ,14 the 
court determined that the economic losses sustained during the inci-
dent are not within the scope of OPA 90 but rather are governed by the 
bright-line rule liability restriction established in Robins Dry Dock. 
The court decided that the claimants could not recover under OPA 90 
section 1002(b)(2) for loss of business resulting from the closing of a 
navigation channel after a gasoline spill, explosion, fire, and the partial 
sinking of the vessel. The court strictly interpreted the definition of 
"subsistence use," which is listed as a recoverable damage in subsec-
tion C, so as not to include business activities such as those engaged in 
by the claimants. The court also determined that the economic loss 
suffered by the claimants was not the result of injury, destruction, or 
loss of property, as is required to collect under subsection E. Rather 
than applying the OPA 90 liability scheme in this situation, the court 
chose to apply the bright-line rule and thereby bar the claimants from 
recovering their economic loss. 

The distinction the court seemed to make between claims falling 
under the jurisdiction of OPA 90 and those governed by maritime tort 
law is the extent to which the economic loss was caused by damage to 
property. The court apparently decided that because the plaintiffs did 
not claim the oil spill caused any damage to property or resources, they 
could not seek damages under OPA 90. The court placed a burden on 
the claimants to demonstrate that their economic loss was the direct 
result of oil spill damage to property or resources, and therefore did 
not allow them to use OPA 90 to skirt the restrictions of the bright-line 
rule. Although this case will not necessarily serve as a precedent for 
other courts dealing with different circumstances, it suggests that 
courts may narrow the type of oil spill situations in which claimants can 
collect for damages under the expanded provisions of OPA 90. 

Based on the limited number of cases reviewed during preparation of 
this paper, there has been no clear-cut case in which claimants have 
been able to recover for damages under OPA 90 that they probably 
would not have been able to recover under maritime tort law. Sekco, 
for instance, even though it allowed for claimants to seek damages 
under OPA 90, also allowed these damages to be sought under the 
bright-line standard, as the claimant suffered injury to a proprietary 
interest. It is likely that in clear-cut cases of economic loss resulting 
from damage to resources from oil spills, based on the language of 
OPA 90, claimants will be able to collect for damages they were not 
able to collect for under the Robins standard. The extent to which OPA 
90 expands the ability of claimants to collect for damages over estab-
lished maritime tort law in less clear-cut cases of oil spill damage, 
especially in light of the limitations the court applied in Cleveland 
Tankers, is therefore somewhat unclear and needs to be further refined 
by judge-made law. 

Restriction of the types of claimants. An area in which there is strong 
potential for further court decisions to interpret strictly the OPA 90 
liability provisions is in defining the types of claimants that can collect 
for damages. Although OPA 90 states that parties can potentially 
recover for economic loss resulting from injury to property or re-
sources, regardless of ownership of the property or resources, it failed 
to clarify sufficiently what types of claimants may be included in this 
broad statement. The example provided in the conference report, of 
fishermen who can collect for lost use of water resources they do not 
own, sheds little light as to whether claimants further separated from 
the damage could collect for economic loss. For example, it is unclear 
whether bait and tackle dealers or seafood wholesalers, who will suffer 
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if local fishermen incur an economic loss, will be able to collect for 
damages.4 

The courts may very well determine that claimants who are too far 
removed from the spill, even though they may suffer damage, may not 
be able to collect under OPA 90 section 1002(b)(2)(E). For instance, 
the Ninth Circuit court denied the claims of gasoline consumers, under 
TAPAA's economic loss provisions, to recover losses due to higher 
prices resulting from the Exxon Valdez spill. The court decided in this 
case that victims must demonstrate some proximity to the incident to 
recover for damages under TAPAA. The language of OPA 90 and the 
Conference Report will likely lead certain courts to develop a more 
expansive standard for recovery of economic loss than under the regu-
latory framework existing before OPA 90, but it is nevertheless possi-
ble for other courts to restrict the types of claimants that can recover 
damages.4 

Conclusion 

Prior to the passage of OPA 90 and the FWPCA, it appears that the 
oil spill liability regime, which was governed primarily by maritime 
common law, failed to provide incentives for spillers to invest suffi-
ciently in preventative measures to reduce the likelihood and/or sever-
ity of oil spills. Because spillers were not liable for the range of spill 
costs, such as losses of business profits sustained by third parties and 
the full costs of natural resource damages, spillers faced an incentive 
structure that potentially led to underinvestment in preventative mea-
sures. The restrictive limitation on spiller liability under maritime 
common law (the "bright-line" test) appears to have been justified in 
part on the grounds of judicial expediency by limiting the type of claims 
that could be filed against spillers; however, this reasoning is arbitrary 
and relatively inefficient from an economic perspective. Other areas of 
tort law do not have such liability restrictions (see the case Shaughnessy 
v. PPG Industries).12 The FWPCA strengthened the oil spill liability 
regime by establishing uniform national liability standards, but still 
limited a spiller's liability by preventing private parties from filing 
claims for damages, and not explicitly addressing pure economic loss as 
a recoverable damage. The modified oil spill liability regime as a result 
of the passage of OPA 90 and court decisions related to natural 
resource damage assessments has strengthened the incentive system 
by making spillers potentially liable for the full range of spill costs. 
However, a sufficient body of case law is not yet available to draw any 
definitive conclusions about the extent to which the new liability 
regime will lead to significant different litigation outcomes and there-
fore compel industry to adjust behavior accordingly. 

Notes 

1. Under tort law, the liability may be structured to provide incen-
tives to both the défendent and the injured party (for example, 
contributory negligence). These issues are discussed later in the 
paper. 

2. Other costs the spiller may incur as a result of a spill—but for which 
there is no liability under the law—include the value of the lost 
product and expenditures to recover lost goodwill. Because these 
costs generally would be incurred by the spiller, they are incentives 
to reduce the potential costs in the absence of liability rules. 

3. Non-use values refers to the value individuals place on a natural 
resource even though they will not use the resource. 

4. Losses to business must be measured carefully because, from an 
economic efficiency perspective, one restaurant's loss potentially 
is another restaurant's gain as a result of substitution (the con-
sumer eats the meal elsewhere rather than foregoing the meal). 
With substitution the net economic loss is equal to the difference in 
the value of the services provided by the restaurants, not the lost 
profit associated with the foregone sales. Note, however, that 
measuring damages in this manner is very difficult and requires a 
significant amount of data. 

5. Transaction costs associated with litigation (for example, fees) and 
government regulation also affect the ability for liability rules to 
establish incentives that lead to economically efficient outcomes. 
However, a discussion of these costs is beyond the scope of this 
paper. 
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