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ABSTRACT: Vessel owners and operators doing business in the United 
States know by now that simply complying with federal laws and regula-
tions is not enough. Though some states have enacted legislation similar 
to the federal Oil Pollution Act of 1990, others have their own approach 
to environmental protection. This paper reviews the patchwork of U.S. 
coastal state requirements with regard to vessel liability and financial 
responsibility. 

The main thrust of state oil spill legislation in the United States— 
particularly legislation enacted in the last few years—is to enable 
government agencies to focus greater attention on the polluter with 
respect to financial and legal responsibilities. The spiller now has a 
greater responsibility to make retribution and restore the oil-impacted 
environment to its original condition, as well as make retribution to 
individuals affected by a spill. 

Penalties are higher, regulations are better enforced, state agencies 
are better funded, and violators rarely slip through the cracks. The Oil 
Pollution Act of 1990 (OPA 90) does not preempt state law. The states 
are serious about protecting their environment. 

Thus it is imperative for any one transporting oil in or out of the 
United States to not only comply with federal laws and regulations, but 
to know intimately the laws, regulations, and policies of the U.S. 
coastal states. This is particularly true since requirements vary from 
state to state, and between state and federal agencies. 

A brief review of US coastal states' liability and financial respon-
sibility requirements to date follows (see also, Appendix). 

Spill liability limits 

There are 15 coastal U.S. states in which liability for all vessels is 
unlimited for both cleanup costs and damages following a discharge: 
Alabama, Alaska, California, Connecticut, Georgia, Maine, Mary-
land, Massachusetts, Mississippi, New Hampshire, Oregon, Pennsyl-
vania, Rhode Island, South Carolina, and Washington. 

In Florida, liability is unlimited for damages, but not for cleanup 
costs; in New Jersey and Virginia, liability is unlimited for cleanup 
costs, but not for damages; and in Hawaii, liability for cleanup costs 
and damages is unlimited for all vessels except (until June 30, 1996) 
interisland barges that can carry more than 60,000 barrels of oil. 

A $700 million limit was introduced into Hawaii's statutes in 1992 to 
make peace with the three companies that market No. 6 fuel oil to the 
state's islands—Chevron, Unocal, and Pacific Resources, Inc.. The 
companies had threatened to discontinue shipments due to the risks 
posed by Hawaii's unlimited liability provisions. With no other option 
for getting fuel to the islands, the state legislature had to take those 
threats seriously. 

The five remaining coastal states—Delaware, Louisiana, New York, 
North Carolina, and Texas—limit a spiller's overall liability. The Texas 

legislature limited liability for natural resource damages as part of SB 
1049, a bill that became law on May 29, 1993. 

Persons who may be held liable 

The question of who exactly may be held liable for a discharge in the 
coastal U.S. waters is a tricky one. Surely the owner/operator of the 
vessel from which the oil spilled is the first line of defense. 

In some states—such as Alaska, California, Oregon, and Washing-
ton—that first line of defense may also include the cargo owner, or "the 
lessee" of the vessel, as the statutes in these states specifically include 
the cargo owner as a potentially responsible party. In Florida, a cargo 
owner is clearly the third line of defense after the owner and operator; 
Florida's statutes hold a cargo owner liable for "all cleanup costs not 
paid for by the owner or operator." 

Beyond that, the question of liability largely depends on how the 
statutes are written and interpreted for a particular case. Thus a cargo 
owner could be held liable in any coastal state, since many states 
describe in ambiguous terms that any "person" may be liable. 

A good example of how statutes may be left up to interpretation is a 
recent case in New York. On December 9,1993, the Supreme Court of 
New York ruled that a broker of an oil purchase and delivery transac-
tion is liable under the state navigation law for a spill of that oil.4 

Financial responsibility requirements 

Of the 24 coastal states, 11 require vessels to have some form of 
evidence of financial responsibility. Of the 11, seven require financial 
responsibility in an amount equal to the amount under OPA 90—that 
is, (a) for a tank vessel, the greater of $1,200 per gross ton or $10 
million in the case of a vessel over 3,000 gross tons or $2 million in the 
case of a vessel of 3,000 gross tons or less; and (b) $600 per gross ton or 
$500,000, whichever is greater, for any other vessel. 

The protection and indemnity (P&I) clubs have agreed to allow 
shipowners in five coastal states to use a club membership as evidence 
of financial responsibility, specifically because these states do not 
require the clubs to be guarantors. 

• California. Almost all of the shipowners in California are cur-
rently backed by P&I club membership. 

• Florida. In Florida, 95 percent of the shipowners use P&I club 
membership as proof of financial responsibility, since the statute 
lists the acceptable forms of evidence as insurance guaranty. To 
appease the clubs, the Florida Pollutant Prevention and Control 
Act was amended a year after it was signed. The original act 
required the evidence to be "payable to the Florida Coastal Pro-
tection Trust Fund." The clubs had the language changed to 
require the evidence to be payable to the clubs' clients. 

• Texas. The Texas General Land Office (GLO) has not written 
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regulations implementing the statute's financial responsibility re-
quirements because it was waiting for the U.S. coast guard's final 
rule. GLO's rule is expected sometime this year. 

• Virginia. In Virginia, 99 percent of shipowners are backed by P&I 
club membership. 

• Washington. The Office of Marine Safety (OMS) has not yet 
written regulations implementing the statute's evidence of finan-
cial responsibility requirements because, according to an OMS 
source, it does not have the resources. However, the source indi-
cated that the P&I clubs would not object to insuring shipowners 
under Washington statutes. Separate from the requirements for 
financial responsibility, though, is a state requirement that oil spill 
prevention plans for tankers must establish compliance with the 
federal financial responsibility requirements. 

In Alaska, the statute allows a club membership to be used as "other 
proof of financial responsibility," but it also includes a direct action 
clause. Although the Alaska Department of Environmental Conserva-
tion (DEC) may waive this direct action clause if certain criteria are 
met, the statute would still require the clubs to sign on as guarantors, 
which they refuse to do. 

Currently about 150 vessels in Alaska must show evidence of finan-
cial responsibility, according to a DEC spokesperson. Most of them 
have found ways to meet the requirements. "The market has adjusted 
to the new requirements," said our source. Problem vessels have been 
eliminated; and most of the ships are now guaranteed by a major oil 
company, which in turn is able to self-insure. 

The Louisiana Supreme Court ruling on direct action 

The P&I clubs have voiced concern that, despite the federal govern-
ment's assurances that the clubs will be protected from direct action, 
unlimited liability, and other vulnerabilities, state governments and 
courts may step in and find some way to hold the clubs liable as 
guarantors. 

Take, for example, a 1993 case in Louisiana in which the Louisiana 
Supreme Court ruled that injured parties can maintain a direct action 
against P&I clubs under Louisiana law.3 While some would say this 
case is not a good indicator for the rest of the country, others say the 
decision illustrates the potential that P&I clubs will be subject to direct 
action even if they are not guarantors. 

The case involved an engineer, Jonathan Grubbs, who was injured 
while serving on a tug owned by Gulf International Marine, based in 
Louisiana. Grubbs sued Gulf International and its P&I club, American 
Steamship Owners' Mutual P&I Association (American), seeking 
compensation for his injuries. The case was heard by the U.S. District 
Court for the Eastern District of Louisiana, which ruled that American 
was not liable under the Louisiana direct action statute because the 
accident occurred outside of Louisiana and the insurance policy was 
not written in Louisiana (at the time of the accident, the tug was in 
Texas territorial waters). 

On appeal, the U.S. Court of Appeals for the Fifth Circuit affirmed 
the lower court's decision, but on different grounds. It concluded that 
the P&I policy American issued to Gulf was an "ocean marine" policy 
and as such was excluded from the direct action statute. In the interim, 
however, two other Louisiana courts of appeal had ruled that an 
injured party may maintain direct action against a P&I insurer under 
the direct action statute. 

"Noting that the Louisiana appellate court decisions 'cast some 
doubt on how the Louisiana Supreme Court would resolve this is-
sue,' " reads the decision, the Fifth Circuit granted Grubbs' petition 
for rehearing, withdrew its original opinion, and sent the case to the 
Supreme Court. The Supreme Court then ruled that the direct action 
statute does apply to marine P&I insurance. The "Louisiana legisla-
ture never intended to restrict application of the direct action statute to 
less than all policies or contracts of liability insurance," said the court. 

Examples of state violation cases 

In the U.S. coastal states, as in federal waters, a vessel owner/ 
operator may be held liable not only for causing a discharge, but for a 
number of compliance violations as well. State civil, administrative, 

and criminal penalties, for example—particularly if gross negligence or 
reckless misconduct is involved—may amount to thousands of dollars 
per day, per violation, or per gallon of oil spilled. 

Though minor penalties and settlements are common, cases in which 
the maximum penalty (or close to the maximum penalty) is assessed 
are rare. But they do happen. 

Failure to report a spill. In April 1989, Mobil settled with Massa-
chusetts officials for $300,000 for failing to report a leaking tank at one 
of its service stations. As part of that settlement, Mobil also agreed to 
place advertisements in 13 state newspapers, urging other companies 
in the same business to comply with the law and to upgrade their 
facilities to protect the environment. In December 1990, Mobil again 
settled with the state for $200,000 for reporting another leak from an 
underground storage tank four months after it was discovered. 

Damage to natural resources. In January 1994, the Washington 
Department of Ecology received $122,696 for environmental damages 
from Barber International of Oslo, Norway, owner of the vessel Nosac 
Forest that spilled 6,260 gallons of oil into a Tacoma, Washington, 
waterway in April, 1993. The natural resource damage assessment was 
the first issued under the state's Oil Spill Compensation Schedule, 
which went into effect through a rule-making in April 1992. Barber was 
assessed $19.60 per gallon of spilled oil. This is in addition to a $90,000 
civil penalty for negligence issued in August 1993, which Barber paid 
in full on December 21, 1993. 

The Florida Department of Environmental Protection (called the 
Florida Department of Natural Resources at the time of the incident) 
settled a similar case for damages to natural resources. The case 
involved the Arctic Peace Shipping Company of London, UK, owner 
of the tank vessel Prime Trader that spilled between 6,000 and 20,000 
gallons of oil on May 19, 1993, in Jacksonville, Florida. 

The state of Florida calculated that it spent approximately $2,300 in 
administrative costs to investigate the discharge and about $40,000 in 
survey contracting expenses to determine the physical extent of the 
discharge. Since the precise amount of oil that spilled was unknown, 
these figures were plugged into Florida's compensation formula using 
two sets of variables: one for a low-end estimate based on 6,000 gallons 
spilled; and one for a high-end estimate based on 20,000 gallons 
spilled. The final out-of-court settlement between the state and Arctic 
Peace was signed on February 10 for $850,000. 

Recovery of cleanup costs. The 13,000-gallon oil spill on January 8, 
1991, in Long Beach, California, involving the freight ship Sammi 
Superstars is still the focus of litigation involving over $16 to 20 million 
in claims and cleanup costs. It is yet undetermined who exactly is 
responsible for the spill—the owner of the Sammi Superstars, the 
owner of the barge from which the Sammi Superstars was loading, or 
the owner of another ship in the vicinity of the Sammi Superstars at the 
time the oil was spotted. 

Despite the unknown identity of the spiller, the California Depart-
ment of Fish & Game had filed suit to recover at least the $29,000 it 
spent in response costs and has named all three companies, as well as 
any other potentially responsible parties as defendants.2 

Failure to respond to a spill. Working on an informant's tip, Califor-
nia Department of Fish & Game investigators seized dozens of boxes 
of records from Unocal Corporation in July 1992, which they claimed 
showed that company officials first learned of a spill in 1990 at its 
Guadalupe oil field in California, but took no action to correct the 
problem. 

In July 1993, the people of the state of California filed a 36-count 
criminal complaint against Unocal and six of its employees, claiming 
that defendants, among other things: negligently failed to report any 
discharge, engaged and caused the discharge and spill of oil into 
marine waters, failed to begin cleanup, maintained a nuisance, graded 
and excavated without a permit, disturbed the vegetation in a sensitive 
resource area, and improperly disposed of hazardous waste.1 

On March 15,1994, Unocal settled the case by pleading no contest to 
three misdemeanors and agreed to pay a "civil penalty" of $1 million to 
San Luis Obispo County, where most of the pollution occurred. The 
company will also pay $200,000 to the California Oil Spill Response 
Trust Fund, and will "donate" $300,000 to a trust fund to be allocated 
to local environmental and/or recreational enhancement projects. 

The agreement also puts Unocal on a three-year probation: that is, 
the agreement requires Unocal to investigate and clean up the spill to 
the satisfaction of the California Regional Water Quality Control 
Board. In addition, Unocal must "undertake a program of education 
and training of its employees concerning environmental regulations 
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relating to the discharge of petroleum and hazardous substances and 
the reporting requirements set forth by such regulations." 

Failure to meet contingency plan requirements. In June 1994, the 
state of Alaska collected a total of $100,000 in penalties from 22 crude 
oil tanker operators that load from the Trans-Alaska Pipeline in Val-
dez, Alaska. The violations were the first filed under the Alaska 
Department of Environmental Conservation's (DEC) oil and haz-
ardous substances pollution control regulations, which went into effect 
in May 1992. 

Each operator agreed to pay $4,545.45 to settle violations that began 
in November 1993. At that time, said DEC, Alyeska Pipeline Service 
Company—operator of the pipeline and terminal—took an oil spill 
response barge out of service without the approval of DEC and without 
putting in place adequate alternative response equipment. Therefore, 
all those who name Alyeska in their oil spill contingency plans were 
found to be in violation of the regulations. 

Conclusion 

The U.S. coastal states are closely watching the debate at the federal 
level over the U.S. Coast Guard's July 1,1994, final rule on certificates 
of financial responsibility. In these uncertain times, the states are 
taking a cautious approach to implementing and/or enforcing regula-
tions that may conflict with federal regulations. 

State laws and regulations are mercurial. The best advice for vessel 
owners and operators in the United States is to monitor closely legisla-
tive and regulatory changes in the coastal states so as to avoid viola-
tions for noncompliance. Unfamiliarity with state laws can be a costly 
mistake. 
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Appendix 

Oil Spill Financial Responsibility and Liability Requirements for Vessels: U.S. Coastal States 

State Persons liable Liability limits 

Financial 
responsibility 
requirement? 

Amount of financial 
responsibility 

Methods of proof 
OK with P&I 

clubs? 
Any person who dis-

charges oil 
Vessel owners and oper-

ators and cargo 
owners 

Unlimited 

Unlimited 

No 

Yes, for vessels 
that carry bulk 
oil as cargo 

N/A 

(a) $300 [$337.50] per 
incident for each bar-
rel of storage capacity 
or $100 million 
[$112.5 million], 
whichever is greater, 
for vessels carrying 
crude oil; or (b) $100 
[$112.50] per incident 
for each barrel of 
storage capacity or $1 
million [$1.125 mil-
lion], whichever is 
greater, up to a limit 
of $35 million 
[$39.375 million], for 
vessels carrying non-
crude oil 

[Numbers in brackets 
refer to a proposed 
12.5% increase that 
will probably be 
finalized by October.] 

N/A 

No. The statute al-
lows a club mem-
bership to be 
used as "other 
proof of financial 
responsibility," 
but it also in-
cludes a direct 
action clause. Al-
though the de-
partment may 
waive this direct 
action clause if 
certain criteria 
are met, the stat-
ute would still 
require the clubs 
to sign on as 
guarantors, 
which they refuse 
to do. 
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Oil Spill Financial Responsibility and Liability Requirements for Vessels: U.S. Coastal States (Continued) 

State Persons liable Liability limits 

Financial 
responsibility 
requirement? 

Amount of financial 
responsibility 

Methods of proof 
OK with P&I 

clubs? 

California 

Connecticut 

Delaware 

Florida 

Georgia 

Hawaii 

Louisiana 

Maine 

The "owner or transpor-
ter of oil or a person 
or entity accepting re-
sponsibility for the 
oil" or "the owner, 
operator, or lessee of, 
or person who char-
ters by demise" the 
vessel, or anyone ac-
cepting responsibility 
for the vessel 

"Any person, firm or 
corporation that di-
rectly or indirectly 
causes pollution" 

The owner or operator 
of a vessel 

"Any vessel, or its 
agents or servants, 
who permits" a dis-
charge—"The owner 
of a pollutant trans-
ported as cargo on 
any vessel suffering a 
discharge within state 
waters" is liable for 
all cleanup costs not 
paid for by the owner 
or operator. 

Any person who causes 
a discharge "inten-
tionally or negli-
gently" 

Any person who vio-
lates the statute 

A vessel owner or oper-
ator or any other per-
son "who causes, 
allows, or permits an 
unauthorized dis-
charge . . . or threat-
ened unauthorized 
discharge" 

"Any person, vessel, li-
censee, agent, or ser-
vant" who "permits 
or suffers a prohibited 
discharge" 

Unlimited 

Unlimited 

$150 per gross ton 
for nontank ves-
sels; $300 per 
gross ton or 
$250,000, which-
ever is greater, 
up to a limit of 
$30 million for 
tank vessels 

OPA 90 limits for 
cleanup costs; 
unlimited for 
damages 

Unlimited 

$700 million for 
barges that may 
carry more than 
60,000 barrels of 
oil, until June 
30, 1996; unlim-
ited for all other 
vessels 

Limits consistent 
with OPA 90 
levels 

Unlimited 

Yes, for owners or 
operators of tank 
vessels, barges, 
and/or owners of 
oil 

No 

Yes, for all vessels 
over 300 gross 
tons (except a 
non-self-pro-
pelled barge that 
does not carry 
oil as cargo)— 
however, the 
statute specifies 
that such re-
quirements be 
"in accordance 
with regulations" 
that currently do 
not exist. So this 
requirement is 
not enforced. 

Yes, for vessels 
that carry oil as 
cargo 

No 

No 

Yes, but only for a 
federal certificate 
of financial re-
sponsibility 

No 

$500 million until July 
1, 1995; $750 million 
from July 1, 1995, to 
January 1, 2000; and 
$1 billion after Janu-
ary 1, 2000 

N/A 

$150 per gross ton for 
nontank vessels; $300 
per gross ton or 
$250,000, whichever is 
greater, up to a limit 
of $30 million for tank 
vessels 

OPA 90 amounts 

N/A 

N/A 

OPA 90 amounts 

N/A 

Yes. The statute 
does not include 
a direct action 
clause. 

N/A 

No. The statute in-
cludes a direct 
action clause. 

Yes. The statute al-
lows proof of 
club membership 
as evidence of in-
surance, i.e., the 
clubs may in-
clude a caveat in 
their policies that 
says they are not 
guarantors 

N/A 

N/A 

No. The statute re-
quires evidence 
of financial re-
sponsibility "in 
accordance with 
OPA 90." 

N/A 
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Oil Spill Financial Responsibility and Liability Requirements for Vessels: U.S. Coastal States (Continued) 

State 

Maryland 

Massachusetts 

Mississippi 

New Hampshire 

New Jersey 

New York 

North Carolina 

Oregon 

Pennsylvania 

Rhode Island 

South Carolina 

Texas 

Persons liable 

Any person discharg-
ing or permitting the 
discharge 

A vessel owner or oper-
ator or "any person 
who otherwise caused 
or is legally responsi-
ble for" a discharge 

"Any person" causing 
pollution 

An "operator or other 
person" who directly 
or indirectly causes a 
discharge 

Any person who dis-
charges or is in any 
way responsible for a 
discharge 

Any person who 
discharges 

Any person who dis-
charges or causes to 
be discharged 

"Any person owning oil 
or having control over 
oil that enters the wa-
ters of the state" 

Any person who 
discharges 

Any person who dis-
charges, causes to be 
discharged, or "per-
mits" a discharge 

Any person who dis-
charges or causes a 
discharge 

A vessel owner or oper-
ator, or "any other 
person who causes, 
allows, or permits" a 
discharge 

Liability limits 

Unlimited 

Unlimited 

Unlimited 

Unlimited 

Unlimited for 
cleanup costs; 
$150 per gross 
ton for damages 

OPA 90 limits 

OPA 90 limits 

Unlimited 

Unlimited 

Unlimited 

Unlimited 

OPA 90 limits for 
natural resource 
damages; limits 
for cleanup costs 
and other dam-
ages of $1 mil-
lion for vessels of 
300 gross tons or 
less that do not 
carry oil as 
cargo, $5 million 
for vessels of 
8,000 gross tons 
or less, or $600 
per gross ton for 
vessels greater 
than 8,000 gross 
tons 

Financial 
responsibility 
requirement? 

Yes, in the form of 
a bond, for ves-
sels carrying 25 
barrels or more 
of oil 

No (not under 
chapter 21E) 

No 

No 

Yes, but only for a 
federal certificate 
of financial re-
sponsibility (The 
rules are differ-
ent, however, for 
vessels involved 
in vessel-to-ves-
sel transfers.) 

Yes 

No 

Yes 

No 

Yes 

No 

Yes. However, reg-
ulations have not 
been written so 
these require-
ments are not 
yet enforced. 

Amount of financial 
responsibility 

$500 per gross ton 

N/A 

N/A 

N/A 

OPA 90 levels 

OPA 90 amounts 

N/A 

OPA 90 amounts 

N/A 

OPA 90 amounts 

N/A 

OPA 90 amounts for 
those vessels subject 
to OPA 90 

Methods of proof 
OK with P&I 

clubs? 

N/A 

N/A 

N/A 

N/A 

No. The statute re-
quires a federal 
certificate of fi-
nancial respon-
sibility. 

No. The statute ac-
cepts only such 
evidence that is 
in accordance 
with OPA 90. 

N/A 

No. The statute re-
quires compli-
ance with federal 
financial respon-
sibility require-
ments. 

N/A 

No. The statute re-
quires a valid 
COFR under 
OPA 90. 

N/A 

Yes. The statute 
does not require 
P&I clubs to be 
guarantors. 
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Oil Spill Financial Responsibility and Liability Requirements for Vessels: U.S. Coastal States (Continued) 

State Persons liable Liability limits 

Financial 
responsibility 
requirement? 

Amount of financial 
responsibility 

Methods of proof 
OK with P&I 

clubs? 

Virginia Any person discharging, 
or causing or "permit-
ting" a discharge 

Washington Cargo and vessel 
owners; any person 
who discharges 

Unlimited for 
cleanup costs; 
$500 per gross 
ton or $10 mil-
lion, whichever 
is greater, for 
damages 

Unlimited 

Yes 

N/A = Not applicable 
Source: U.S. Oil Spill Law Report® 

Yes, for vessels 
that carry oil as 
cargo or as fuel. 
However, regula-
tions have not 
been written, so 
these require-
ments are not 
yet enforced. 

$500 per gross ton 

$500 million for tank 
vessels that carry oil 
in bulk, unless the 
state sets lower limits 
for those vessels that 
meet certain safety 
standards; $600 per 
gross ton or $500,000, 
whichever is greater, 
for a cargo or pas-
senger vessel that car-
ries oil as fuel; and 
$150 per gross ton or 
$1 million, whichever 
is greater, for inland 
fuel barges 

Yes. The statute al-
lows club mem-
bership to be 
used as evidence 
of self-insurance. 
Shipowners must 
simply furnish a 
"marine insur-
ance broker's 
certificate" 
rather than a 
guaranty. 

Yes. The statute 
does not require 
P&I clubs to be 
guarantors. 
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