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ABSTRACT: The Salvage Convention provisions incorporated in the 
1990 Lloyd's Standard Form of Salvage Agreement have increased the 
spill responded s armory. The hitherto accepted "primary purpose" test, 
used in determining whether an operation is salvage or a preventive 
measure, is being challenged increasingly. Salvors' operational priorities 
have changed; in conducting operations under LOF 90 contracts they 
are much more environmentally aware. Such awareness is closely linked 
with the special compensation now available, and salvage is increasingly 
treated by some as a preventive measure. The shipowner, now obliged to 
fund special compensation, may seek to have salvage services provided 
under contracts other than LOF 90 if he considers the financial burden 
too onerous. This reluctance to readily agree to LOF 90 may force 
authorities with statutory responsibility to use intervention powers more 
readily. 

Since its introduction, the Lloyd's Standard Form of Salvage Agree-
ment (1990), better known as LOF 90, has gained widespread accep-
tance and has been tested in a number of arbitrations. Additionally, 
significant progress has been made toward settling claims submitted by 
salvors on the basis of the 1989 Salvage Convention provisions incorpo-
rated in LOF 90, often referred to as "special compensation". 

The effect of LOF 90 as a spill response tool has been quite dramatic 
in practical terms, not least because a shipowner can now be held liable 
to pay for measures taken to minimize or prevent pollution even if such 
measures are unsuccessful. The response armory has been strength-
ened by the introduction of LOF 90, and it is important that those 
individuals or organizations with responsibility for implementing casu-
alty and spill response understand the salvor's commercial position 
when assessing or initiating related response activity. 

Lloyd's Open Form 

It is essential to appreciate how LOF 90 came into being in the 
context of spill prevention. Long before the advent of instant ship-to-
shore communications, the insurance market agreed with shipowners 
and salvors through Lloyd's that both sides in a salvage operation 
would benefit if presalvage haggling could be dispensed with. The 
common desire to draw up a mutually acceptable salvage contract 
resulted in an agreed text of Lloyd's Open Form (LOF) in the late 19th 
century. The text of the LOF contract was agreed to in advance, mainly 
by the major shipping interests, those conducting salvage, and the 
Lloyd's underwriters—those ultimately paying for the service. 

Historically, the LOF was based on the principle, "No cure, no pay," 
and until the 1980 Form (LOF 80) there was no specific allowance to 
offer a reward in respect of efforts taken to minimize or prevent 
pollution or threat of pollution. 

By way of historical background, the foreword by Lord Donaldson 
(then Master of the Rolls) in the book LOF '90 and the New Salvage 
Convention gives a most concise background to the current position 
and development of LOF 90.2 The no cure, no pay regime was modified 
to allow that special compensation be paid to salvors if, following a 
salvage operation on a loaded or part loaded tanker, the funds avail-
able to provide the award were insufficient to compensate a salvor for 
his efforts. The intention was to encourage salvors to respond to 
incidents by offering a guarantee of payment or "safety net," at least 
covering out-of-pocket expenses when he might not have received a 
salvage award under the no cure, no pay principle. 

The concept was further developed at the International Convention 
on Salvage, agreed in 1989. However, before the convention was 
ratified, many of the Convention provisions were incorporated into the 
revised LOF 90 (specifically articles 1, 8, 13, and 14). 

A salvor must use his "best endeavours" and "due care" to prevent 
or minimize damage to the environment. Today this requirement may 
seem obvious, but recognition should be given to the comparatively 
recent concerns for environmental pollution. Credit should be given to 
the salvage industry, having achieved such a rapid and responsible 
response to the concerns of those drafting, then agreeing to, the 1989 
convention. 

No apology is offered for examining the Lloyd's Open Form and its 
development. It is important to appreciate the significance of the 
departure from the no cure, no pay principle in both salvage and spill 
response terms. If nothing else, it will be reassuring to those with 
responsibility for spill response to know that a particular salvage 
contract is on LOF 90. Also LOF 90 provides a key reference point 
when comparing other salvage (or wreck removal) contracts and their 
commitment to environmental concerns. 

Other salvage contracts 

While the Lloyd's Standard Form of Salvage Agreement is the most 
widely used, it is not the only salvage contract in circulation. Re-
sponders should be aware that several other standard forms of salvage 
agreement are in existence and that none (yet) incorporates a specific 
obligation on salvors to consider environmental protection as a con-
tractual obligation. It follows that those with spill response authority or 
responsibility should be satisfied that any salvors operating within their 
jurisdictions have a contractual obligation to take steps to prevent or 
minimize actual or threatened pollution. The responsible authorities 
should ensure that any intended salvage contract submitted for ap-
proval, other than LOF 90, contains a provision that salvors must take 
steps to prevent or minimize adverse environmental impact. 

It is worth referring to the BIMCO Standard Forms of Wreck Re-
moval, namely WRECKCON or WRECKHIRE. Both these standard forms 
contain a provision that a contractor undertaking a wreck removal 
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operation should take "due care" to minimize damage to the environ-
ment. It follows that bodies with responsibility for spill response should 
clearly understand what contract is being used when an operation is 
being conducted on a ship. The advantage of LOF 90 in marginal 
circumstances is that, even if the main objective of the salvage opera-
tion does not succeed, salvors are unlikely to walk away from the task if 
there is a threat of coastal environmental damage. 

Salvors' priorities 

Broadly, before LOF 80 (and then LOF 90) salvors had a practical 
priority to conduct an operation at least cost to themselves in order to 
achieve maximum return. Indeed, the need to minimize or reduce 
pollution (especially oil) was sometimes ignored. This "cavalier" atti-
tude by some salvors did nothing to inspire confidence or trust between 
authorities and salvors. As a result, many salvage operations con-
ducted in territorial waters were subject to a "get the oil off first" 
restriction. An ill-considered order for oil removal before salvage can 
be counterproductive. There are circumstances when it is safer to 
remove the ship with the oil than to insist on oil removal first. It is 
important that those who support the "oil o f f course of action fully 
understand the consequences of such an order. Many a window of 
opportunity has been lost because of official edict. The LOF 90 re-
quirement that salvors must take steps to protect the environment 
should not be overlooked. 

Under LOF 90, salvors' priorities are changing. This change is 
having a direct influence on spill response. Convention article I in-
cludes a definition of damage to the environment; article 8(b) imposes 
a duty on the salvor to take "due care" to prevent or minimize damage 
to the environment; article 13(b) sets down that the "skill and efforts of 
the salvors in preventing or minimising damage to environment" be 
taken into account when the "reward" is fixed. The fourth convention 
article incorporated in LOF 90, article 14, is the one having most 
influence on salvors' priorities. The terms of this article are wide 
ranging in both salvage and pollution response terms. Whereas no 
cure, no pay was the sole LOF payment criterion, now, even when a 
salvor does not succeed, he may be entitled to compensation from the 
ship's owner. 

The provisions of article 14 are quite complex. At the risk of over-
simplification they are as follows: 

• Where a salvor had conducted an operation on a ship, where the 
ship and/or cargo threatened damage to the environment, and 
failed to earn a salvage award (in accordance with article 13 
provisions), compensation from the shipowner at least equivalent 
to his entitlement under article 14 is due. 

• If the salvors' action (provided article 14 applies) has resulted in 
prevention or minimization of pollution, his special compensation 
may be increased by up to 30 percent; in exceptional circum-
stances this amount may be increased to 100 percent. 

• Salvors' expenses are their out-of-pocket costs reasonably in-
curred at a fair rate for equipment and personnel reasonably 
employed. 

• Salvors' negligence may deprive them of special compensation. 
Under LOF 80 there were very few "safety net" claims; already, 

under LOF 90, there have been several article 14 special compensation 
claims. A significant difference between LOF 90 and LOF 80 is that, 
while the latter applies to tankers and is still in use, the former applies 
to all ships. It seems that the special compensation being awarded is 
relatively generous. Therefore at present salvors are being given con-
siderable cash rewards for action taken to respond to pollution threats 
where the salvage itself has not succeeded. This fact should be reassur-
ing to those responsible for coordinating responses, but there are 
clouds on the horizon. First, are salvors offering LOF 90 in cases in 
which there is little chance of success in traditional salvage terms, to 
guarantee income on the basis that almost any ship poses a threat to the 
environment? Second, is the present level of special compensation too 
high? The liability for paying special compensation falls on the ship-
owner. The P&I clubs therefore have a considerable interest in the 
answers to these two questions. Surely, if shipowners and their clubs 
feel they are being harshly treated, some reaction can be anticipated. 

The effect of LOF 90 on salvors' priorities has been significant. Now 
salvors are eager to respond and offer LOF 90, when before no LOF 
would have been contemplated. Under the previous standard form of 

contracts, where the chances of no cure (hence no pay) were high, 
salvors were reluctant to offer LOF, relying instead on being able to 
negotiate day rates. LOF 90 reduces the risk to a salvor of not being 
paid at least his out of pocket costs, and hence increases the likelihood 
of a prompt salvage response. 

Intervention 

There is always a likelihood that those with statutory national or 
local responsibility may wish to intervene while salvors are working on 
a ship. Such intervention is generally well intended. However, there 
have been instances in which the efforts of salvage contractors to 
complete operations have been hampered by salvors being ordered to 
remove oil from ships without due consideration as to how such an 
operational requirement might prejudice the overall salvage task and 
its chances of success. At least the LOF 90 provisions and defined 
contractual obligations on salvors do oblige contractors to take into 
consideration environmental concerns. 

When an authority has ordered a salvor to undertake a task under 
the provisions of the Intervention Convention or of local or national 
law, or in response to a perceived threat, the salvor's position may be 
prejudiced. For a salvage service to have taken place certain well 
known criteria must be fulfilled, namely peril, voluntariness, and 
success. The status of a salvage operation, once a salvor has been 
ordered to take special pollution response measures during it, may 
change, particularly if such measures are instrumental in failure. Does 
the salvor then have a right to article 14 special compensation? A 
similar argument may apply if action is ordered by a statutory authority 
that results in the salvor having to take nonvoluntary action to save a 
ship. 

Practical issues 

Until the introduction of LOF 90, the salvors' role with regard to oil 
spill response was not clearly defined, especially in coastal waters. 
Often there was misunderstanding between those with a statutory duty 
and the salvors regarding spill prevention. Too often salvors were faced 
with orders to remove oil from a ship before conducting any salvage 
operation. Such orders were often given without proper consideration 
to the practical implementation and possible consequences of those 
orders. There have been a number of instances in which salvors have 
been forced to delay refloating so as to remove oil from ships, and as a 
result the salvage operations have failed. 

Now that salvors operating under LOF 90 have a contractual duty to 
use due care to protect the environment, there can be a degree of 
confidence that salvors will not deliberately take action to prejudice 
the environment. A brief examination of some case histories may assist 
in consideration of salvage as a preventive measure: 

Patmos. The Patmos, fully laden with persistent crude oil, suffered a 
collision in the Messina Straits, Italy, when an unknown quantity of oil 
(thought to be about 1,200 tons) was spilled. Following the collision the 
ship caught fire. Salvage efforts included bringing the fire under con-
trol before the ship was taken into a nearby tanker berth where the 
remaining cargo oil was transfered into lightening tankers for onward 
delivery. The issues arising from this incident included the relation 
between salvage and oil removal as a preventive measure. The "pri-
mary purpose" test was applied. The Italian Court broadly upheld the 
test. 

Rio Orinoco. The Rio Orinoco was fully laden with hot liquid bitu-
men when she grounded on Anticosti Island. A quantity of bunker oil 
was spilled and later cleaned up from the shores of Anticosti. Subse-
quently, an operation was conducted to remove the solidified bitumen 
from the ship. This operation was considered a preventive measure. 

Agip Abruzzo. The Agip Abruzzo suffered a severe collision involv-
ing heavy loss of life. One of the cargo tanks and the starboard bunker 
tank were ruptured during the incident, and there was a significant spill 
of bunker and cargo oil. The ship caught fire, but the fire was subse-
quently brought under control by salvors. On completion of the 
firefighting operation, the Agip Abruzzo was declared a constructive 
total loss. Nonetheless, a considerable quantity of cargo oil remained 
on board, and steps were taken to keep those tanks containing it fully 

D
ow

nloaded from
 http://m

eridian.allenpress.com
/iosc/article-pdf/1995/1/315/1748642/2169-3358-1995-1-315.pdf by guest on 23 M

ay 2023



MARINE TRANSPORTATION 317 

inerted. Some time after the collision the cargo was transfered into 
another tanker and transported to its destination. The transfer of 
sound cargo, albeit from a severely damaged ship, was considered a 
salvage operation and treated accordingly. 

Aegean Sea. The Aegean Sea ran aground just outside the entrance 
to La Coruna harbor in northwestern Spain. There was a serious fire, 
the ship broke up, and the nearby waters were heavily polluted. A 
considerable quantity of cargo and bunker oil was removed from the 
ship. The issue under current discussion is whether the cargo removal 
was salvage or a preventive measure. 

Braer. Attempts to make a tow line fast on the unmanned Braer 
were unsuccessful and the ship grounded on the Shetland mainland 
island, near Sumburgh Head. About half the cargo was spilled imme-
diately. At once, an operation was initiated to remove the remaining 
cargo from the ship, but before oil removal could commence the Braer 
broke up and released all the remaining cargo. The issue under discus-
sion is whether the aborted oil removal operation can be considered a 
preventive measure. 

Nassia. Having suffered a collision in the Bosphorus followed by a 
serious fire that rendered the ship a constructive total loss, the Nassia 
was towed into the Black Sea, where the fire was brought under 
control. A considerable quantity of remaining cargo was subsequently 
transferred into another tanker for onward delivery. The issues arising 
from this case have not yet surfaced, but are likely to include the 
question of whether the oil removal can be considered salvage or a 
preventive measure. 

General comment 

It appears that the Lloyd's Salvage Arbitrators are taking a broad 
view when making awards under article 14 for special compensation. 
The salvor has only to show that there was a threat of coastal pollution, 
rather than a degree of threat, before he can succeed, subject to the 
article 13 and 14 provisions. Thus, what may be seen as a preventive 
measure under Lloyd's Open Form, even if unsuccessful, may not be a 
preventive measure when considering (Fund) Convention compensation. 

Traditionally compensation was paid for action taken as a preventive 
measure when it was considered that the primary purpose of an opera-
tion was to remove an oil pollution threat, rather than salve the cargo. 
It can always be argued that by removing oil from any ship a pollution 
threat is minimized. However, if an oil cargo is removed from a 
disabled tanker salvors are likely to want to claim a salvage award 
because of the high residual value of oil. In effect this means that if the 
operation was conducted for commercial gain, although the effect was 
to remove a threat of pollution, the activity was a commercial one. It 
was to deal with salvage failure or insufficient recovery that articles 13 
and 14 came into being and were incorporated in LOF 90. Considera-
tion might well be given to accepting that an operation that started as a 
salvage exercise, but subsequently qualified as an article 14 case, could 
be considered as a preventive measure. This means that salvors will be 
paid true "salvage" where an operation was clearly for commercial 
gain, but that any article 14 operation is considered as a preventive 
measure. Drawing such a distinction is a departure from the hitherto 
accepted "primary purpose" test. 

Salvors9 equipment 

It is worth taking a brief look at salvors' equipment, perhaps in a new 
light, in order to complete the understanding of the salvors' position 
now that he has a contractual duty toward the environment under 
LOF 90. 

Tugs. The traditional stock in trade of the salvor is the tug. Most 
ocean salvages are carried out using tugs in simple towing operations. 
Most successful tows depend on the towed ship's being manned, espe-
cially in bad weather when boarding can be impossible. Some tankers 
are fitted with systems that will allow emergency tow lines to be made 
fast even with no crew on board. Universal fitting of such a system to 
laden tankers would afford salvors the opportunity of connecting lines 
in almost any circumstances, thereby preventing grounding and spillage. 

Spill response equipment. A few salvors maintain stocks of equip-
ment that can be considered spill response hardware in certain circum-

stances. The more obvious items are booms, skimmers, pumps, and 
hoses. Less obvious are inert gas generators, specialist oil cargo 
pumps, and firefighting equipment. Some salvors that support such 
inventories also maintain the necessary personnel to operate the 
equipment. 

Salvage craft. Apart from tugs as towing units, many salvage com-
panies maintain surface craft capable of supporting or contributing to 
an oil spill response. Some are multipurpose craft, which can operate 
as spill response platforms or reception craft. The versatility of these 
craft is well proven in the field, but they are a compromise with regard 
to optimal use in casualty responses. Some countries (notably the 
United States of America, Italy, and Spain) maintain fleets of oil spill 
response craft dedicated to providing spill response capability. The 
ability of even a fleet of such craft to respond effectively to large spills is 
highly questionable, as has been amply illustrated in several major oil 
spills. 

Personnel. An often forgotten salvage resource is the personnel 
required to operate equipment, dive, and work in difficult circum-
stances. The well publicized decline in traditional salvage has resulted 
in most salvage companies' either reducing their labor pools or using 
salvage staff in other areas. Salvage divers are of a unique breed! They 
must be able to work in casualty situations, often in zero visibility and 
have an ability to improvise not often seen in the diving world. In oil 
spill cases where there is fire, the experience gained during the Iran-
Iraq conflict in dealing with blazing tankers has proved invaluable. The 
foam attack method has proved most successful, and was recently 
demonstrated in the Nassia spill in Turkey. The need for experienced 
and trained salvage personnel in a casualty involving spillage will 
continue; salvors should be in positions to maintain these human 
resources. 

The shipowner's view 

The paper has looked at the overall picture regarding LOF 90 as a 
new tool in the responders' armory. For every action there is a reaction. 
Consideration must be given to how those paying for an operation may 
react. The special compensation provisions (article 14) in LOF 90 place 
the burden of payment on the shipowner only. Traditionally no cure, 
no pay salvage awards were paid for by owners of all the salved 
property in proportion to the salved value of the property. This funda-
mental change in philosophy is seen by some as a simple development 
of the "polluter pays" principle to a "he who might pollute pays" 
policy. Whereas before cargo insurers and ship's hull and machinery 
insurers paid for no cure, no pay salvage, now the owners P&I clubs are 
expected to pay for special compensation awards. 

For the first time the P&I clubs are directly involved in salvage, and if 
the special compensation awards are considered too generous a reac-
tion can be expected. Are they too generous? Article 14 specifically 
defines salvors out-of-pocket costs as expenses reasonably incurred at 
a fair rate. Certainly some P&I clubs and many owners consider that 
the rates awarded are too high. This fact is significant; it should be 
remembered that the clubs supported the Salvage Working Group 
conclusions that sought to offer greater financial encouragement to 
salvors. If special compensation awards provide salvors with what are 
perceived to be unfair rates for equipment, owners in turn will be 
increasingly reluctant to agree to LOF 90 as a means of contracting for 
salvage services. In that case, those with statutory authority for pollu-
tion response could be forced to use intervention powers to impose 
solutions. If such powers are used, can the operation be considered 
voluntary salvage? 

The decline in the salvage industry has forced some countries to 
initiate state-sponsored initiatives, and several others are considering 
similar action. The shipowner is caught in the trap of either having to 
pay for high levels of special compensation, on the one hand, or paying 
for state-imposed solutions on the other. 

Summary and conclusions 

Lloyd's Standard Form of Salvage Agreement contracts have devel-
oped over the years and now incorporate a specific duty on a salvor 
contracted under LOF 90 to consider the environment. This charge has 
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had the effect of making sure salvors do not take actions that might 
threaten the environment. Not all salvage contracts contain such a 
provision. Consequently, those with statutory responsibility during an 
actual or threatened spill response might now take into consideration 
which contract is being used in a salvage operation before imposing a 
specific course of action on a salvor. 

The "primary purpose" test, hitherto used when determining if an 
operation being conducted on a ship was salvage or a preventive 
measure, is still recognized as a means of differentiating between an 
operation to obtain a salvage reward and one in which preventing or 
minimizing pollution is the priority. A combination of the effects of 
article 14 provisions and comments by Lord Donaldson in his report 
"Safer Ships, Cleaner Seas" may challenge the primary purpose test as 
a simple, straightforward means of categorizing operations.3 

Equipment used or maintained by salvors can have a specific role to 
play in any oil spill response operation; not least the experienced 
salvage diver who is trained to work in difficult circumstances. 

The seemingly high level of special compensation currently being 
awarded to salvors may generate a reluctance by owners to agree to 
salvage under the terms of LOF 90. Such reluctance may result in 
states' using intervention powers, which in turn might prejudice the 
voluntariness of salvage. 
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