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ABSTRACT: The State of Texas has developed an innovative scheme 
for resolving contentious issues in assessing natural resource damages 
from coastal oil spills. The Texas statute and regulations provide for 
mediation among state natural resource trustees to resolve differences 
among them when assessing natural resource damages. The state 
trustees have formally signed a memorandum of agreement to institute 
mediation whenever they have disputes about any aspect of damage 
assessment in a case. 

The statute and regulations also require the responsible person (the 
spiller) to mediate any disagreement about the assessment as a prerequi-
site to the jurisdiction of any court. This provision gives both the trustees 
and the responsible person an opportunity to reach a negotiated agree-
ment without initiating expensive and lengthy litigation. 

The regulations implementing damage assessment procedures and 
protocols were developed through the use of a negotiated rulemaking 
process. This process brought together representatives from state trustee 
agencies, the regulated community, and citizen environmental groups. 

The Texas statute and rules require the state natural resource trustees 
to invite the responsible person to participate in all phases of the damage 
assessment process. By specifically providing for a negotiated assess-
ment process, this provision encourages cooperation and discourages 
duplication and withholding of vital information. The regulations are 
designed to encourage the trustees and the responsible person to coordi-
nate information, studies, and assessment procedures. The goal is to 
initiate restoration of the injured resources as quickly as possible without 
a "battle of the experts." The regulations require the state trustees to 
coordinate their assessment activities in conjunction with federal natural 
resource trustees. The obvious benefits of the arrangement are to pro-
mote intergovernmental cooperation and coordination and to allow the 
responsible person to deal with a unified trustee response to damage 
assessment. The benefits to all parties are the swift initiation of restora-
tion actions, efficient use of expended funds, and an open process. 

In response to the Mega Borg and Apex oil spills that occurred in the 
summer of 1990, the Texas legislature enacted the Oil Spill Prevention 
and Response Act (OSPRA) (Tex. Nat. Res. Code, ch. 40) in March 
1991. OSPRA is intended to complement the federal Oil Pollution Act 
of 1990 (OPA 90) (33 U.S.C.A. 2701 et seq.). The statute provides for 
a unified state response to oil spills in Texas coastal waters. Coastal 
waters include all tidally influenced waters within the jurisdiction of 
the State of Texas. During the negotiations leading to the passage of 
OSPRA, the issue of liability for natural resource damages became 
hotly disputed. In the wake of OPA 90, which did not preempt the 
states, many coastal states, including California, Florida, and Alaska, 

1. Opinions or assertions expressed in this paper are solely those of the 
author and do not represent the views of the Texas General Land 
Office. 

enacted oil spill laws. Some states enacted legislation that allows 
unlimited liability for natural resource damages, while others, follow-
ing OPA 90 limited such liability. The issue was at the heart of natural 
resource damage assessment itself: how to set an appropriate limit on 
liability when it is unclear how to value the resources at risk. OSPRA 
was enacted without a liability limit for natural resource damages. 

However, OSPRA provided for future resolution of the issue by 
establishing a five-member commission to study the consequences of 
unlimited natural resource damage liability. The commission was re-
quired to report its findings to the Commissioner of the Texas General 
Land Office, who in turn would submit the recommendations to the 
Texas legislature. The Oil Spill Commission has representatives from 
the marine pollution insurance industry, conservation groups, oil 
transportation industry, admiralty law interests, and port operations. 
The commission was charged with studying the relative operational 
and environmental risks posed by the transportation of oil by vessels 
and the handling of oil by terminal facilities, the potential for the 
reduced risk of oil spills, the history or settlement of third party and 
natural resource damage claims, the success of other states' oil spill 
programs, and other matters pertaining to adjustments in damage 
liability for oil spills (OSPRA, sec. 2). The first item on the commis-
sion's agenda was analyzing the rationale for a limit on natural resource 
damage liability. 

The commission began its task in 1992 amid fierce debate between 
the U.S. Coast Guard and Protection and Indemnity Clubs (P&I clubs) 
over the OPA requirements for certificates of financial responsibility 
for vessels. OPA's liability limits were higher than those in the previ-
ously controlling statute, the Federal Water Pollution Control Act (33 
U.S.C.A. § 1321(f)). However, the existence of a liability limit was not 
enough assurance for the worldwide marine insurers who were reeling 
from historic losses in the Lloyd's of London markets. OPA's lack of 
preemption raised the possibility of claims filed in federal and state 
courts, from differently defined persons who suffered injuries ranging 
from loss of income by fishermen to lost revenues by local govern-
ments. Two provisions of many state statutes—unlimited natural re-
source damage liability and direct action against insurers—both of 
which had existed for 20 years, were creating great uneasiness in the 
maritime insurance industry. Direct action allows persons other than 
the insured to present claims directly to an insurer who provides the 
required evidence of financial responsibility for owners and operators 
of oil handling facilities and vessels. Both OPA 90 and OSPRA have a 
direct action provision. The P&I clubs, which threatened to stop oil 
imports to the United States because of unlimited liability and direct 
action, were difficult to ignore in Texas, where most refineries and 
chemical companies were heavily dependent on crude oil imported by 
foreign flag vessels. 

P&I clubs are mutuals in which various ship owners pool funds and 
jointly purchase insurance to cover pollution and other shipping lia-
bilities. Nearly all P&I clubs are located outside the United States. 
Each club has a charter that establishes the rules for its members. 
These charters provide for legal action against individual members, but 
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not against the P&I club itself. The clubs operate under the "pay to be 
paid" principle. That is, the member must pay his loss before he is 
entitled to reimbursement by the club. With the P&I clubs vociferously 
protesting the U.S. Coast Guard proposed certificate of financial 
responsibility rules, and with the awakening realization (following the 
damage from the Exxon Valdez oil spill) that natural resource damage 
liability, particularly the contingent valuation component, could cause 
ship owners and operators to incur devastatingly large losses, the 
commission realized that Texas needed a solution to both ease the fears 
of the maritime industry and satisfy the growing public demand for 
restitution for damage caused by catastrophic oil spills. 

The commission elicited information from the Texas natural re-
source trustees: the Texas General Land Office, the lead agency for oil 
spill response in coastal waters and the manager of 20.4 million acres of 
state-owned land; the Texas Natural Resource Conservation Commis-
sion, the regulatory authority for water and air pollution control and 
solid waste management; and the Texas Parks and Wildlife Depart-
ment, the regulatory authority for hunting and fishing and the manager 
of state parks and preserves. The oil spill commission heard from 
consultants in natural resource damage assessment, ship owners and 
operators, maritime insurers, and oil transportation companies. The 
commission concluded, in its February 1993 "Interim Report to the 
Commissioner of the Texas General Land Office," that "an unlimited 
risk, such as natural resource damages liability, is uninsurable" and 
that certain amendments to OSPRA were required to ensure the 
continued vitality of the marine transportation industry. 

The study commission also recognized that protection of the state's 
natural resources need not be threatened by liability limits. It recom-
mended that the Commissioner of the Texas General Land Office 
inventory coastal natural resources to determine the location, seasonal 
variations, and quality of natural resources most at risk from an oil 
spill. The natural resource inventory program recognizes that, without 
knowing the state of the natural resources prior to an oil spill, natural 
resource trustees have a more difficult time fairly assessing the re-
source value afterward. The inventory is an effort to assist in valuing 
natural resources, most of which cannot be valued using traditional 
market analysis. In reviewing the history of past natural resource 
damage claims, the commission discovered that many past cases were 
settled more out of the desire to avoid costly litigation than to ensure 
adequate compensation for the injured natural resources. This situa-
tion existed, not because trustees were not fulfilling their respon-
sibilities, but because of the unsettled state of economic valuation and 
because of the uncertainty involved in measuring impairment and loss 
of natural resources and their services. Faced with the possibility of 
lengthy trials involving battles between economists, biologists, tox-
icologists, and a host of other technical experts, natural resource 
trustees were settling damage claims ad hoc. The reality was that a 
known sum today to restore injured resources was better than no 
recovery or an unknown sum derived from an expensive, adversarial 
process that was not particularly suited to resolving scientific and 
economic disputes. 

Natural resource damage assessments are fraught with uncertainty. 
This uncertainty derives from the multiple jurisdictions with authority 
to assert a claim for the damages, the nascent state of restoration 
techniques, the incompletely understood interactions among biolog-
ical organisms, the unknown toxicological effects of petroleum prod-
ucts, the economics debate about appropriate valuation meth-
odologies, and the lack of legal precedent. The devastation in Prince 
William Sound, epitomized in most minds by photographs of charis-
matic mammals impossibly struggling to survive the oiling of their fur, 
their food, and their habitat, brought new attention to a previously 
little known governmental power: the right to recover money damages 
for injury to natural resources. 

It is a well-settled legal principle that natural resources belong to the 
public. No one person, but every person, owns the water, air, sub-
merged lands, animals, and plants that are necessary to the survival of 
human beings. These natural resources, owned by the public, are 
protected through a variety of environmental laws. Prohibitions on 
pollution, protection of endangered species, limits on harvesting fish 
and wildlife, and cleanups of hazardous substances and oil spills are all 
designed to preserve and protect natural resources. The law also 
provides a very specific mechanism for ensuring that injuries to natural 
resources resulting from oil spills are compensated for by authorizing 
natural resource trustees to make claims for damages on behalf of the 
public. 

Natural resource trustees are appointed by the President and by the 
governors of the states. Foreign governments and Indian tribes are also 
designated as trustees under OPA 90. Several, and sometimes many, 
natural resource trustees can be involved in a damage assessment case. 
For example, in Texas the Governor has designated three separate 
trustees. The President, in the National Contingency Plan, has desig-
nated the Secretaries of Commerce and the Interior, the Departments 
of Agriculture, Defense, and Energy, and the tribal chairmen of Indian 
tribes. Following a coastal oil spill in Texas, there are usually a mini-
mum of five natural resource trustees—the three state trustees, and 
the National Oceanic and Atmospheric Administration (Commerce) 
and U.S. Fish and Wildlife Service (Interior)—ready to assert claims 
against the spiller. 

The oil spill commission's recommendations, subsequently adopted 
by the 73rd Texas legislature, were to cap liability for natural resource 
damage claims at an amount equal to the total liability cap under OPA 
90, to eliminate direct action against persons providing evidence of 
financial responsibility, to allow membership in a P&I club to be 
accepted as evidence of financial responsibility, and to establish proto-
cols for the assessment of natural resource damages. The Commis-
sioner of the Texas General Land Office was directed by the legisla-
ture, in Senate Bill 1049, to establish natural resource damage 
assessment procedures and protocols through the use of negotiated 
rulemaking. SB 1049, which amended OSPRA in June 1993, emphas-
izes the use of alternative dispute resolution methods in natural re-
source damage assessments. These methods are designed to minimize 
the likelihood of litigation and to provide for prompt resolution of 
disputes among the natural resource trustees and persons responsible 
for oil spills, to ensure the speedy restoration of injured natural 
resources. 

The problem of multiple trustees and the potential for conflicts 
among them was creatively approached in SB 1049. Natural resources 
do not exist or interact according to the regulatory frameworks de-
signed for their protection. As is often said, the dead duck doesn't care 
who its trustee is. Unfortunately, trustees can become mired in 
bureaucratic turf fighting, making efficiency impossible and speed 
unknown in damage assessment cases. The person responsible for the 
oil spill can be subjected to conflicting directions from the various 
trustees. In an already uncertain enterprise, further uncertainty about 
what the government expects makes the process needlessly complex. 
The natural resource trustees should ideally function as a team to 
perform their public trust responsibility. SB 1049 deals with this poten-
tial problem by requiring the Texas trustees to sign a memorandum of 
agreement defining procedures for dispute resolution through media-
tion. This requirement extends to all matters related to the natural 
resource damage assessment. 

The Texas trustees executed a memorandum of agreement in 1994. 
By the terms of the agreement, any trustee can invoke mediation at any 
time, and the mediation must be commenced within three business 
days. The mediation must be completed within ten days and each 
trustee must pay its own mediation costs. SB 1049 also designated the 
Commissioner of the Texas General Land Office as the representative 
for the trustees. These provisions ensure that the responsible person 
and the public know who speaks for the trustees and that the assess-
ment process will not be unnecessarily delayed by disputes among the 
trustees. No other jurisdiction has required natural resource trustees 
to resolve their disputes by mediation. It is the first time the issue of 
trustee coordination and interaction has been addressed by legislation. 
Texas has implemented OSPRA's initial step toward streamlining 
natural resource damage assessment. 

SB 1049 took advantage of another innovative procedure by manda-
ting the use of negotiated rulemaking for promulgating damage assess-
ment regulations. This approach was particularly appropriate for Texas 
in 1993. The complexity of the technical issues, together with increased 
interest of the public and the affected industry made it unlikely that 
bureaucratically drafted regulations would be widely acceptable. Since 
the 1989 oil spill in Alaska, everyone had been wary about future 
damage assessment cases. The particularly thorny issues of non-use 
values and contingent valuation were and still are being strenuously 
debated in academia, government, and industry. Government did not 
have a good track record in promulgating natural resource damage 
assessment regulations. The only regulations ever promulgated, those 
issued by the Department of the Interior in 1986, had been partially 
invalidated by a federal appeals court in 1989, and have yet to be finally 
repromulgated. Natural resource damage assessment regulations re-
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quired by OPA 90, proposed in January 1994, are already so controver-
sial that the National Oceanic and Atmospheric Administration has 
twice extended the comment period (most recently to October 7, 
1994). In Texas, the General Land Office had recently been named a 
trustee by the Governor and was still in the process of integrating itself 
in an existing federal and state trustee relationship. Also in Texas, 
trustees, responsible persons, and fishermen were grappling with the 
complex legal and technical issues in the natural resource damage 
assessment case resulting from the 1990 Apex oil spill in Galveston Bay. 
None of those involved were particularly pleased with the process. These 
circumstances made the time ripe for negotiated rulemaking. 

Texas does not have a separate statute governing negotiated rule-
making, so the Texas General Land Office, in consultation with the 
University of Texas Law School Center for Public Policy Dispute 
Resolution, established a Negotiated Rulemaking Group (NRG). Par-
ticipants included all three trustees, representatives of the Texas Mid 
Continent Oil and Gas Association (owners and operators of oil han-
dling facilities), the Texas Waterways Operators Association (owners 
and operators of oil handling vessels) and public environmental groups 
(Galveston Bay Foundation and Galveston Bay Natural Estuary Pro-
gram). The NRG hired a facilitator to help the group reach consensus. 
Interestingly, the issues that initially appeared to be most contentious 
were not the ones that turned out to be most difficult for the group. For 
example, the contingent valuation issue did not generate nearly as 
much debate as the issue of regional restoration plans and the pooling 
of recovered damages. The facilitator ensured that each person had the 
opportunity to express his or her views and understood the positions of 
the others, and generally helped craft solutions for disputed matters. 
The facilitator, who essentially ran the meetings, also performed the 
critical function of moving the group along, often suggesting that a 
particular issue be tabled so that others could be resolved. He also 
distributed summaries of each meeting that clearly identified the na-
ture of the consensus reached and remaining outstanding issues. 
Finally, and perhaps most importantly, the facilitator served as a 
mediator by being accessible for an individual member or members of 
the NRG. This access to an independent neutral third party whose sole 
objective was that the NRG reach consensus was a key to the success of 
the NRG. 

Generally, a government agency drafts rules, publishes them with a 
request for public comments, receives and analyzes the comments, and 
redrafts a final rule incorporating changes based on the comments. 
This process can consume years and often results in litigation over the 
final rule. Numerous courts have invalidated regulations and ordered 
government agencies to revise them. Bringing all stakeholders to-
gether for participation in negotiated rulemaking minimizes the cost of 
rulemaking, practically eliminates litigation over the final rule, and 
usually results in increased compliance with the rule's requirements. 
Negotiated rulemaking also promotes timely implementation of statu-
tory mandates. Like all good dispute resolution mechanisms, it can be 
a win-win situation for all involved. 

Texas statute SB 1049 provides new directions in procedure and in 
the substance of natural resource damage assessment. It requires the 
Texas trustees to invite the responsible person (the spiller) to partici-
pate in all phases of damage assessment. Damage assessments involve 
complicated scientific and economic analyses. In the past, trustees and 
responsible persons have each conducted numerous investigations, 
bench tests, experiments, and intensive monitoring of the injuries 
sustained by natural resources. The questions that arise are many. Was 
the sampling done correctly? Did the analysis meet good quality 
assurance/quality control criteria? Were there intervening or contem-
poraneous events that affected the viability or the value of the re-
sources? Were the injuries adequately documented? Did the investiga-
tors have sufficient expertise? The costs of performing an assessment 
can be quite high. Hiring experts, performing laboratory analysis, and 
conducting studies can consume hundreds of thousands, if not millions, 
of dollars. Meanwhile, the natural resources are not being restored or 
rehabilitated. 

Finally, the responsible person and the trustees are engaged in an 
"anticipation of litigation" mode. Neither side has any incentive to 
share information or the results of studies because neither side wants to 
tip their hand in the event of a future courtroom battle. Although, 
given discovery laws and rules, most civil trials are no longer am-
bushes, most potential plaintiffs and defendants are reluctant to lessen 
any perceived advantage they might enjoy. To change this attitude, to 
minimize the costs of assessment, and to enhance speedy restoration of 

injured resources, the Texas legislature, through SB 1049, mandated 
the sharing of information retrieved during the damage assessment. 

The statute requires the trustees and the responsible person to share 
photographs and samples taken for analysis of effects on natural re-
sources. The NRG expanded this mandate by including a provision in 
the rules that allows the responsible person and the trustees to share 
any data used and discovered during damage assessment and imple-
mentation of the restoration plan. The statute requires the trustees to 
conduct an actual field investigation that considers the unique circum-
stances of any spill. This provision is emphasized to prevent natural 
resource damage assessments from becoming formulaic, thereby un-
dervaluing or overvaluing actual injuries. The field investigation is 
designed to provide the trustees with evidence sufficient to determine 
whether an assessment should be conducted. It is a preliminary look at 
the location of the spill, the extent of oiling, the types of habitat present 
and the potential reduction in services from the spill. The NRG devel-
oped a list of scientific and economic procedures that trustees may use 
in any phase of damage assessment, including the field investigation. 
Rather than specifically confining certain investigations or studies to 
any specific type of assessment, the NRG devised a continuum of 
increasingly sophisticated procedures that may be used depending on 
the phase of the assessment and the particulars of the incident. 

Another new and somewhat controversial concept was setting time 
limits for performing the assessment. The legislature recognized the 
inherent difficulty in fixing a time period and provided a safety valve 
for trustees by allowing them to petition the Commissioner of the Texas 
General Land Office for longer periods of time. However, the intent of 
the legislature was clearly to prod trustees to move as expeditiously as 
possible toward restoring resources. The trustees must determine, 
within 60 days of the on-scene coordinator's declaration that oil spill 
cleanup is complete, whether to conduct an assessment, and if so, of 
what type. The statute provides for an expedited assessment when 
there is limited observable mortality or the spill is less than 1,000 
gallons, and otherwise for a comprehensive assessment, which must be 
completed within 20 months of the termination of cleanup. 

Another option is the negotiated assessment procedure, which is the 
centerpiece of a coordinated, cooperative assessment and restoration 
process. The negotiated assessment is designed jointly by the trustees 
and the responsible person. This process had begun to take shape 
already in Texas, where natural resource damage assessment cases 
were usually negotiated. Negotiated assessments encourage the 
trustees to minimize the potential for litigation and encourage the 
responsible persons to understand and participate in the damage as-
sessment process. Negotiated assessment gives the trustees flexibility 
to perform only those tasks truly appropriate to the circumstances of 
the particular oil spill. It frees trustees from a closed, litigious posture 
and from having to adhere to rigid requirements that may not be 
appropriate given the unique circumstances of the spill. The negoti-
ated assessment alternative complements the requirement that the 
trustees invite the responsible person to participate in the damage 
assessment process. 

To address concerns about disputes between the trustees and the 
responsible person during the course of a negotiated assessment, the 
NRG decided to use stipulations. In a negotiated assessment, either 
the trustees or the responsible person may propose a stipulation at any 
time. The parties may stipulate to any facts at any time during the 
course of the assessment. Once signed, the stipulation survives even if 
the parties decide to discontinue the joint assessment process. Thus, 
certain facts are agreed upon in an orderly manner, and future action 
based on the stipulations has greater acceptance. Aside from clarifying 
the agreed-upon facts, stipulations allow the parties to focus more 
clearly on the remaining factual inquiries necessary to complete the 
assessment. When both parties know the parameters of the assess-
ment, there is less likelihood for dispute. The use of stipulations can 
speed the assessment process and help keep the parties committed to a 
joint process. 

The statute offers still another unique alternative dispute resolution 
provision, prohibiting the institution of a lawsuit unless the parties first 
conduct mediation. This unprecedented requirement makes mediation 
of disputed natural resource damage assessment claims a prerequisite 
to the jurisdiction of any court. Mandatory mediation prior to litigation 
serves the important function of narrowing and clarifying the issues 
actually in dispute. It promises to provide a more streamlined trial and 
gives the parties the opportunity to reevaluate the strengths of their 
cases. Procedures for the required mediation were developed by the 
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University of Texas Law School Center for Public Policy Dispute 
Resolution and were finalized by the NRG. The use of the University 
of Texas center provides another example of NRG innovations to 
develop regulations that fundamentally alter the manner in which 
natural resource damage assessments are conducted. 

The Texas statute and the proposed rules create a new opportunity 
to fulfill the legal mandate to restore, rehabilitate, replace, and acquire 
the equivalent of injured natural resources. The statute and rules strive 
to create a more open process that minimizes conflicts and costs. The 
statute and rules also provide for increased public participation in the 
damage assessment process. Trustees perform their duties on behalf of 
the public, yet the public is often woefully misinformed about the 
purpose of damage assessments. To remedy this problem, the Texas 
legislature and the NRG enhanced the role of the public in damage 
assessments. The NRG, which included representatives from citizen 
environmental groups, proposed several procedures to increase public 
participation. 

First, the trustees will invite a member of an environmental or 
conservation group from the affected area to help decide whether to 
conduct an assessment. The representative will be chosen by the 
groups in the area and will not have a vote in the decision, but will 
represent the views of the affected community. This provision will help 
educate the public about the complexity of the damage assessment 
process and will provide the affected community with an inside view of 
the process. Second, the rule invites public participation in developing 
equivalent resource plans. These plans may be developed to prioritize 
projects to restore or replace injured resources. Often natural recov-
ery is the best alternative for restoration. However, even if natural 
recovery is the alternative chosen, the responsible person may still be 
required to compensate for the lost use of the natural resource while it 
recovers. Preidentifying meaningful restoration projects to compen-

sate for lost services is the goal of equivalent resource planning. The 
public participation provision recognizes that the citizens living in the 
community affected by the spill are often a better source of informa-
tion about the natural resources and the services they provide than a 
government official who does not reside in the area. Third, the rule 
increases the present opportunity for review and comment on pro-
posed trustee actions. Public review and comment is required when the 
trustees propose an assessment plan, a restoration plan, or the use of a 
project from an equivalent resource plan. 

Conclusions 

Full participation by the responsible person in the assessment proc-
ess, increased public involvement and review, and required alternative 
dispute resolution methods are combined in the innovative Texas 
scheme to produce reasonable, rapid damage assessments that allow 
expeditious restoration of injured natural resources. Texas has created 
a new model for performing a difficult and controversial governmental 
function. 
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